PART
04

-Understandings of
Domestic Abuse

".. the training isn't there. But training is all about listening, it's about humility
and looking for evidence.... I did my training on my own... In reality, it's on the
job. And my real training was Emma, one of my clients. I drew an experience
from them... And then, one day, I had a kind of revelation and I'm not saying
that I understood everything, but it made me understand a number of things,
namely ambivalence’ (FRIL2).



PART 04 Understandings of Domestic Abuse

Domestic abuse is neither a uniform phenomenon nor a
static condition, but varies in form, frequency and severity,2°®
and can manifest as physical, psychological, emotional,
economic and coercive and controlling abuse.??” Coercive
control has been recognised as particularly useful to
recognise the impact of domestic abuse as it combines four
broad strategies, which may be used individually or at the
same time: physical violence, intimidation, isolation and
control, that in combination form ‘a sustained pattern of
behaviours.”®® It is important to recognise that these tactics
are, however, developed for the particular survivor; coercive
control is not a one-size-fits-all model for understanding
domestic abuse. This has, in turn, made the concept of
coercive control difficult to translate into legal and policy
responses which has led to an over reliance on expert
testimony from psychologists and psychiatrists often
employing a trauma based perspective.?®® This risks coercive
control being heard in the legal process in reductionist and
deterministic ways to flatten and (re)define their nuanced
anticipatory responses to violence 300 as simply trauma.
What is needed instead, it is argued, is a recognition that
survivors are responding to and resisting violence, not
trauma.3!

Domestic abuse can start, continue and increase in severity
on and after separation. Coercive and controlling behaviour
by the perpetrator during the relationship is the main
predictive factor for post-separation domestic abuse.?21n
addition, the dynamics of domestic abuse change over the
course of a relationship and separation may lead to new
ways to perpetuate abuse. More recently, the phenomena of
perpetrators engaging in ‘legal systems abuse® to ‘hunt,
battle, and play’ with their victims through law has also been
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raised in the literature®® and particularly within the context
of child custody proceedings, where gendered assumptions
around mothering, fathering, and domestic abuse provide
fertile ground for abusive and controlling behaviours to
flourish.3% Tactics include deliberately prolonging the court
process in order to intimidate and wear down the victim-
survivor into agreeing to orders which are not necessarily in
their best interests or that of their children.?” Domestic
abuse has been characterised in three main ways: coercive
controlling violence, violent resistance, and situational
couple violence.3%® The differences among the types, it has
been argued, are defined by the interpersonal dynamics that
produce the violence rather than the nature of the violence.
Coercive controlling violence and violent resistance are
produced and shaped by the dynamics of power and control,
whereas situational couple violence is rooted in the dynamics
of conflict management.3%

As a result, the context of abuse. cannot be determined by
looking at violentincidents in isolation. Rather, the context of
abuse can only be determined by a careful analysis of the
nature of the relationship in which the violence is enacted
and/or embedded.?'® Consequently, it is not enough for legal
actors to simply identify domestic abuse. They must delve
deeper to understand the specific nature and context of
domestic abuse that is occurring in each individual case and
the variations in the ways in which domestic abuse is enacted
and experienced at multiple points in time within individual
families and by the children whose interests the court is
charged to protect.>" In short, they must determine who is
doing what to whom and to what effect.3'? Otherwise, they
run the risk of misjudging the reality of what is going on and
a failure to protect victim-survivors.
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Understandings of Domestic Abuse PART 04

Training on
Domestic Abuse

The vast majority of judges and court appointed experts that
were interviewed had received training on domestic abuse in
their workplace, whereas for most lawyers it depended upon
whether they specialised in this area or worked in an
organization that specialised in working with survivors of
domestic violence. Some judges, most lawyers and some

court appointed experts who participated in this research
sought training voluntarily, in some cases it was the only
training they had, while in some other cases it was on top of
the institutional training previously received. However, given
that most the stakeholders participating in this study were
usually connected to institutions that worked with survivors
or had an interest in this research topic, this latter group may
notberepresentative ofthe wider population of stakeholders.

Most stakeholders have received
some form of training on Domestic

Abuse

Who Received Workplace Training on Domestic Abuse:
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IREEES Experts

Lawyers

Bosnia &
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Additional Training Taken Voluntarily:
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IREEES Experts
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The Content of
the Training

In Spain, UK and Bosnia & Herzegovina the training received
was felt to be focused on procedure and had had no great
impact on their practice, for BIO6: ‘My training was to take
the entire law and regulation, my colleague, and then learn
through the job and work process. I can't remember
everything, but I attended two seminars related to domestic
violence cases. But it could be more spectacular if I could
learn something useful at work. So, in that regard, very little
and weak training’ (BIO6). UKIO9 talked about how Cafcass
was focused on the implementation of guidelines rather
than seminars or practical training on why the guidance had
been issued and the underpinning values. As a result, some
Cafcass officers considered this as training and some others
did not.

In Bosnia & Herzegovina the local collaboration network of
each court had a direct impact on judicial training. Some
judges in Bosnia & Herzegovina and in England & Wales3™
commented on how they had received training on the
dynamics of domestic abuse through collaboration with
NGOs, and other agencies and organization who worked
specifically with survivors of domestic violence. More detail
was not generally provided in the interviews, however, a few
interviewees used concepts that clearly demonstrated
knowledge of the literature on domestic abuse such as ‘cycle
of violence' (FRIO4), abusers being ‘charming’ (UKIJ3, UKIO2)
or the unknown number of cases that never reach the justice
system when it comes to domestic violence (BIJ2, BIJ9, BIL11,
BIL7).
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The Lack of
Compulsory
Training

The lack of compulsory training on domestic abuse was
brought up by and reflected upon by professional
stakeholders, particularly in Spain®* and France®® '.the
training isn't there. But training is all about listening, it's
about humility and looking for evidence.... I did my training
on my own... In reality, it's on the job. And my real training
was Emma, one of my clients. I drew an experience from
them... And then, one day, I had a kind of revelation and I'm
not saying that I understood everything, but it made me
understand a number of things, namely ambivalence’
(FRIL2). Moreover, when training is not mandatory, those
who most need it are the least likely to attend: ‘The training
offered by the Council of the Judiciary, which is continuous
training, is not compulsory for judges of violence, So of
course, this is a problem, because in the end the judges in
these courses on violence are always the same people, the
same colleagues, you know those of us who are more aware,
more aware’ (SPIJ5).

A large range of professional stakeholders in Italy felt that
there was not enough specialist training on domestic
abuse.?® The lack of specialisation in gender-based violence
for court appointed experts was also an issue ‘courses or
examinations where gender-based violence is discussed do
not exist in training courses, except in the last years in the
university training. Within the centres we follow many
trainees coming from the university, many trainees who
have graduated in psychology and who have never heard
about gender violence. Therefore, it is missing in the
professional training’ (ITIO3).

In Spain, the training of psychosocial teams varied according
to geographical location and did not appear to have any
national oversight. Some psychologists reported having had
frequent training and updating seminars, but most of the
sample did not.>"” In England & Wales, Cafcass England and
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Cafcass Wales made specific provision for training of Cafcass
officers and published information about their policies and
guidelines on domestic abuse.

Stakeholders who had received training were conscious of
the need for this to be updated; some judges in Bosnia &
Herzegovina and in England & Wales®'® commented that
training on domestic abuse was not updated enough and
that it happened ‘a long time ago’ (UK[J4). There was also a
general perception across the jurisdictions that the training
received by lawyers, judges and psychosocial services was
insufficient and not enough was known about the dynamics
of domestic violence regardless of how much training they
had themselves received.?'® This was a particular concern in
Italy,*2° ‘Unfortunately there are a lot of lawyers who carry
outtheirworkacross manysectorsi.e.theyare notspecialised
and on the family they are terrible, really there is no empathy,
there is no sensitivity, there is no ability to understand the
right of the child, they do not understand when they have to
stop.. (ITY4). This criticism was also directed towards the
judiciary: ‘The Superior Council of the Magistracy boasts of
the fact that it is organising an event close to 25 November...
Magistrates in Italy who deal with organised crime or the
Mafia are prepared, they know the phenomenon and they
know the Mafia phenomenon and all the dynamics that exist.
Why not also know the phenomenon of violence? Because it
is not a question of regulations. They are there. The problem
is their application because if you don't know the
phenomenon, if you don't know the dynamics of violence
then those rules can hardly be applied correctly and to
protect women and children’ (ITIL3).

A particularly concerning issue that was brought up by
professional stakeholders in Italy was the lack of training and
therefore preparedness for the Cartabia reforms. The vast
majority stated that they had received very little or no
training on the new procedures and had no idea when the
reforms were going to be implemented or indeed how. There
were particular worries around how the required
specialisation of CTU'’s would be enabled given the existing
problems relating to a lack of specialism: ‘in my opinion, at
the moment, looking in our small territory, [ do not know who
could really do the CTU in these cases and who really has
specific training. In my opinion only a few will have it. Then no
specialisation training courses have been organised perhaps
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in the meantime, or at least I haven't heard of any’ (ITL10) and
quality: ‘CTU are not many, and those who do exist are often
veryyoung, perhaps those who are just starting out, or those
who, precisely because they are not good, don't have a
private clientele, and so they throw themselves into the
public sector’ (ITlJ4). It was widely acknowledged that the
scale of the reform would require a significant commitment
of resources which did not appear to be there: ‘it is a reform
that the legislator has done somewhat at zero cost, especially
in terms of structural and economic resources. Therefore, it
is clear that, especially from the point of view of the structure
of this family court, if the human resources, judges,
administrative staff, social services, also in the function of
prevention of the problems of minors, are not adjusted, the
problem will remain, a shadow to be managed’ (IT[J6). The
vast majority of these reforms were meant to have been
implemented during the time period that the research was
undertaken. There was a considerable amount of scepticism
therefore that the reforms would indeed be implemented
effectively and on time.??’

There was a widespread awareness of the lack of specialised
training for professional stakeholders amongst survivors,
who, felt that they, had had to suffer the consequences: ‘If
they know about domestic violence, they don't use anyway,
even those who say, theyre specialist, theyre crap, as well...
when you see the lawyer, they say, yes you can do this, and
that, big tiger. And as soon as you in front of the judge, meow,
their voice changes’ (UKFG1B). For others it meant having to
frequently change lawyers until they found someone who did
have specialist knowledge of domestic abuse; SPFGTA had
five different lawyers, whereas SPG2A had ‘8 lawyers. In eight
years, because each process takes a different lawyer, and
they take so long to give you the lawyer that nobody knows.'
It was rare for survivors to find a lawyer that they felt positive
about, and when that did happen it was not because of their
expertise on domestic abuse, but rather that they had putin
the effort (UKFG3A) or had correctly managed their
expectations. ‘To be fair, she was very good. She did represent
me. She did manage my expectations, in terms of, when I
asked her, which way do you think is going to go? And she
said, I really don’t know. Like when, when we came to the
fact-finding, she was open, don't bother with the coercive or
financial. pick out the worst violent ones. You'd be more
stronger on those ones.' (UKFG2B)
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Understandings of Domestic Abuse

Amongst Professionals

Most professionals across the three groups interviewed,
recognised the impact of domestic abuse and the trauma
and damage it can cause to victim-survivors. There was also
recognition that domestic abuse can manifest in different
ways. In terms of characteristics, perpetrators were often
described as men, although there was some recognition,
particularly from lawyers that women could be violent
against men (BIL10, BIL7, FRIL1).

In terms of the prevalence of domestic abuse in family law
cases most professionals referred to domestic abuse as a
frequent factor in their cases,?*? with a perception thatitwas
on the increase in Italy (ITY5, ITY6 and ITILS).

Perceptions on
Causation

Stakeholders across all the professional groups and
jurisdiction linked domestic abuse to drugs and alcohol or to
mental health issues. Other explanations offered included
environmental factors such as education, violence and
childhood traumas and parental relationships. Cultural
explanations were particularly prominent in Italy and Spain
with external cultures being blamed (as in the case of IT4
and IT)6 who commented on domestic abuse prevalence in
non-Italian cultures), as well as national ethnoreligious
cultural norms. ITIL7, for example, focused on the catholic
culture in the country whereas others referred to a
combination of patriarchy and machismo that they felt was
presentin their society: In Spain, a number of participants3?3
saw it as a social issue, SPIO2 described it as ‘based on a
socio-cultural model based on patriarchal and macho
culture’. Onasimilarline, B3 and BIL2 thought that domestic
abuse is the result of toxic masculinity.

Violence
minimized as a
‘conflict’

A number of stakeholders reported evidence of the
minimisation of domestic abuse as simply ‘relationship
conflict’ or ‘bad behaviour’ or a bad reaction to separation,®*
a couple’s crisis: “We lost the criminal trial, he was acquitted
the judge was able to tell me "it's ok, these are things can
happen in a couple in crisis”, and he was acquitted’ (ITFG1A)
or a bad reaction to the breakup: 'yes, yes, the situation in
which both partners have mishandled the break-up. This is
very frequent, more frequent, at least in our city, than cases
of gender violence, that you are mistreated because of the
macho idea of being awoman, but rather because of the bad
management of the break-up, of not knowing how to deal
with it’ (SPIO1).

Moreover some stakeholders saw these ‘conflicts’ as the
responsibility of both parties, for example: ‘Some mothers, 1
believe, know darn well that, the children will not be harmed
in any way, because when I ook at domestic abuse, I do not
see a devil and an angel. Often the dynamics within the
relationship are where things build up and build up and build
up, and it takes two to argue, doesn't it?' (UKIL7).

SPIL6 in Spain shared their view on domestic violence cases:
".it is very rare that someone is completely right and the
other is wrong.] what I can say is that in 20 years of this I
have never seen anyone who is absolutely right and the
other who is wrong, never. And if you ask me and in criminal
matters, it doesn't happen either. No, he hit me on the head,
['was in a dark alley, but what were you doing in a dark alley.
Well, I was going to buy something, that's what I was going
to buy, well, Twas going to buy a joint, you know what I mean?
In other words, all the cases that I have had to deal with in my
life and that I have seen from the outside and in all the cases
that I have seen, all of them, each party had their share of
involvement.
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The relevance of
time

There was evidence of a good understanding from
stakeholders about the need to consider the relationship as
a whole, rather than episodes of violence when determining
if domestic abuse has taken place. (UKIJ5, UKILT and UKIO5).
UKIL1 pointed out how it is essential to focus on showing the
pattern of violence in court instead of focusing on episodic
events, as these will not be considered relevant and an act of
violence: ‘sometimes you get potential lists of allegations
from, from victims, from your client, that say, he banged on
my door. Well, if that is a pattern of behaviour that's coercive
controlling behaviour, yes, that, that may well be relevant to
determine. If it's just, you know, three years ago, he banged
on my door. Well, we're not, the court’s not going to hear
that There was also recognition that survivor-victims often
endure domestic abuse for long periods of time before
coming forward. SPIJ5 added that ‘according to data from the
Observatory of Gender and Domestic Violence, it takes an
average of 9 years to report’.

However, there was marked evidence of a failure to
understand that separation of the couple does not
automatically remove the risk of domestic abuse. This was
particularly evident in England & Wales where there was
repeated reference to the notion of domestic abuse as
‘historical’, if it occurred prior to the separation and therefore
irrelevant in terms of whether the court should take it into
account when making its decision. For UKIJ1, longer
relationships were more credible, ‘you haven't actually got a
long relationship with domestic violence in it For UKI2 there
is not much point in talking about events that happened
years ago: 'you know, say the relationship, started in 2012
and then to 2022, and then, you make the obvious point, well,
you say these things happened, started in 2012, and you had
your first child in 2014, your second in 2017, and third in 2019.
So, I'm afraid I do then wonder, to what extent, those earlier
matters are relevant.’

Types of Violence

Stakeholders across all jurisdictions talked mainly about
physical and psychological violence; other forms of violence
were rarely mentioned. There was also agreement, even
amongst those who were aware of other types of abuse, that
cases involving physical violence received priority as it was

325BIL5, BIOS8, FRIL1, FRIL4, ITIL8, SPIJ1, SPIL10, SPIL11, SPIL2, SPIL4 and SPIL5.
326 BIJ2, BIJ3, B4, BIL7, BIL8, BIOS, SP1J2, SPIJ5, SPIL10:

easier and faster to prove, while any other abuse would
require more evidence (SPIL5 and SPIL9). In England & Wales
the differences in the type of abuse could make a difference
according to which type of judge and court the case was in
front of: This perception was also shared by many survivors:
‘They don't see coercive control. They do not see it. It's like
invisible to them’ (UKFG1A); ‘Cafcass does not see financial
abuse. (UKFG4C). In France, lawyers demonstrated a wider
awareness about the various forms of abuse, providing
different examples of what this could imply, such as pulling
hair, hitting and punching, or hematomas and injuries,
strangulation or aggression in general. Psychological
violence was also mentioned, such as receiving abusive texts,
financial abuse and humiliation, ‘you are nothing, you are not
good at anything'(FRIL3) Sexual violence and marital rape
were also mentioned.

An awareness of
how victims of
domestic violence
are trapped in
abusive
relationships

There was a good level of awareness across the stakeholder
groups about the factors that can trap victim-survivors in the
relationship. A common element mentioned by lawyers in all
jurisdictions except England & Wales, is that survivors of
domestic violence feel shame and guilt for the abuse they
have lived, which makes it harder for them to report it and
exit.3?> Other stakeholders, particularly in Bosnia &
Herzegovina, emphasised how common it is for survivors to go
back to their abusers whilst emphasising that this was part of
the dynamics of abuse. In Bosnia & Herzegovina and in Spain,
stakeholders highlighted how it is common for survivors to
withdraw their reports once in court.??® The consequence of
this is that the cases cannot move forward, are dropped or
filed and lead nowhere.
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In France the most common factor mentioned was control
(FR1, FRIL2, FRIL4, FRIL6, FRIO1), manipulation (FRIL2,
FRIL7, FRIO4), conflicts of loyalty (FRIL2, FRIO2) and jealousy
(FRIL10). Other elements discussed were religion (FRIL3),
the ‘cycle of violence' (FRIO4), the lack of support networks
(FRIL3 and FRIL6) (IT]J4), and the economic situation of the
victim (FRIL3, FRIL4 and FRIL6). In Spain, SPIJ2 and SPIL10
identified an emotional dependency between victims and
abusers, which would lead survivors to reject protection
orders (SPIJ2).

Violence harms
children

Stakeholders in all groups expressed the view that domestic
abuse creates trauma for children, even if the violence was
not specifically directed at them. Some stakeholders talked
about the specific consequences of witnessing abuse in
terms of altering children’s development (UKI6, UKIO1,
UKIO7) or potentially becoming violent in the future towards
others®’ and themselves,?® SPIO6 said ‘they can present
many problems, from anxiety problems, depression
problems, problems of school failure, problems of violent
and aggressive behaviour, in other words, it is documented
and sometimes there is a pathological link with the father.
Spain was the country that provided the most detail in terms
of the consequences for children.

As a result, some stakeholders held the view that
maintaining contact between children and a violent parent
is dangerous and damaging. FRIJ1 provided an example of a
father with whom it was impossible to work, and thus they
had to suspend all contact: ‘So I pointed out to him that the
alternating residence, on the day of my decision, if I follow
your demands, ceases and from one day to the next, you will
never see your children again. That's what you want. He said
yes [...] with a father like that, you can't work. He always kept
on fucking up and tried to harm the mother." A large portion
of stakeholders in England & Wales and in Spain, agreed that
if there is a risk of violence to the child, there should be no
contact at all.3*

327UK1)5, UKL6, UKL9, ITI1, SPI5, SPIL5, SPIO2, SPIOG.
328SPIL12, SPIL5, SPIO2, SPIO5, SPIO7.

Beliefs Around
the Instru-
mentalization of
Domestic Abuse

A common view expressed by professionals and mainly law-
yers was the view that women report domestic abuse as a
strategy to win the case in court or to obtain benefits such as
legal aid**° Moreover, some stakeholders expressed the view
thatif a report of violence is viewed as strategic it was more
likely to be perceived as fake (BIO9, FRIL3, FRIL7, FRILS8, SPIJ2,
SPIL7).ITIL2 highlighted that where a criminal case against a
perpetrator was unsuccessful or had been dismissed, the
disclosure of domestic abuse is automatically understood as
false, and thus an instrumentalization of it.

There was also evidence of a general mistrust towards
disclosures of domestic abuse amongst some stakeholders
in Spain (SPI04, SPIOS5): T've come across allegations of
possible sexual abuse of a girl who had been in a meeting
point for two years. But where are you going to rape her?
Here in front of me. And the father was under search to be
captured. Imagine that. Things happen’ (SPIO5). SPIL6
simply believed that if indeed a case was filed, it was
automatically a false accusation. Consequently, there was an
overemphasis amongst some stakeholders of the likelihood
that survivors were simply making false allegations, despite
the fact that such allegations are rare®' UKJ1, together with
UKIJ2, UKILT and UKIL7 highlighted the need to be wary of
false allegations. SPIL8 held the view that there should be a
general presumption of mistrust towards survivors' reports
of violence because false allegations were underreported:
‘The data on false reports are minimal, but it is also true that
the data on false reports are those that end up in a house in
which a situation of false reporting is reported and the
person who filed the false reportis convicted.

329UKIJ8, UKTJ9, UKIL1, UKIL3, UKIO1, UKIO2, UKIO3, UKIO4, UKIO6, UKIO8, UKIO9, SPIJ2, SPIL12, SPI5,

SPIL5, SPIO2.
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31 For example, in the UK, according to the metropolitan police website, in 2021 there were 71,984
recorded cases of domestic abuse with female victims. That same year, the recorded cases flagged
as false allegations by females were 15 (https://www.met.police.uk/foi-ai/metropolitan-police/d/
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Understandings of Domestic Abuse in the Legal Process

Evidential
Concerns

Evidential concerns related to proving domestic abuse were
common across all groups of stakeholders and jurisdictions
and particularly, where there was no evidence of physical
violence. A number of stakeholders brought up how non-
physical abuse was dealt with in: “‘When you have no other
evidence, apart from her statement, it ends with an acquittal.
[...] of course the court cannot rely on the statement alone,
and if she has medical documents with photos of injuries, if
she has a neighbour who saw it, if she has any of her close
relatives that she was I saw how she came, what kind of
condition she was in, and there we already have a conviction,
but only on the basis of her testimony, and when she changes
her testimony, very rarely, but very often, it happens that in
the end there is an acquittal’ (BJ4). One survivor related her
experience: ‘1did try to report gender violence, but the police
did not take the report.., the policeman who attended me
told me that there had to be a corpse or a forensic medical
report and that I had gone on my feet to talk about
psychological abuse and that it was my word against his and
that. And that it was better not to report it' (SPFG3B). It is
clear therefore how such attitudes towards non-physical
abuse can have a huge impact upon family law proceedings,
where evidence of criminal law convictions was often crucial
in family law proceedings to corroborate claims of domestic
abuse. Consequently, most participants only mentioned
physical violence when discussing how domestic abuse could
be proven to have taken place; other types of abuse were
rarely mentioned at all. In addition, most comments about
the type of evidence needed came from judges, lawyers and
survivors themselves, however psychologists and social
workers had less to say in this regard, these two groups of
stakeholders saw their role as building part of the evidential
picture.

The way in which the abuse is presented at court also had an
impact beyond the evidence presented and the type of abuse
in discussion. ‘There are cases in which the lawyer when
introducing the case simply says “the woman has suffered
violence” in very general terms without specifying whether it
is economic violence, psychological violence, physical
violence, violence carried out in front of the children. It is not
only a problem of proof, it is really a problem of how the
violenceis presented, soin these casesitsometimes happens

330BIL7, BIO7, BIO9, UKIJ1, UKIJ8, UKI)9, UKIL2,

that the question is only, let's say, presented to the judge a
little bit to impress him, but it is not then enriched by any
detail (ITY2).

Moreover, when physical violence is in the picture,
psychological violence and its impact is erased. This is
particularly worrying, given that coercive control is a
predictive factor for post separation abuse, and was picked
up by SPIL5:'If awoman makes a complaint and says that she
has been suffering from psychological abuse for 10 years.
But she's been punched today. If we don't look into the
psychological abuse, there's going to be a Durge, which is a
procedure, an urgent procedure, a speedy trial for the, for
the punch. And I would say but isn't she telling that he has
suffered 10 years of psychological abuse? That needs to be
investigated, no, that needs to be delved into. If you don't
insist on that, there will probably be a speedy trial for the
punch, he'll get a fine or a restraining order and that's it’.

What is clear, is that for most stakeholders, across all
jurisdictions, survivors' testimony is insufficient on its own to
demonstrate domestic abuse had taken place; corroborative
evidence is required. Survivors also referred to their
testimony not being enough:

‘She told me to withdraw the complaint and not to ask for
psychologists or anything like that. Why not? They were
useless. And that I couldn't prove that he had hit me.Thad no
visible blows, with my two children tucked up in my bed’
(SPFG2A). In Italy, survivor ITFG1D shared how the presence
of an external witness (a security guard in the street) was key
and guaranteed the survivor was believed. The need for
survivors to demonstrate credibility in court in terms of their
behaviour and demeanour was also underlined by a number
of stakeholders in terms of its evidential impact®2. 1In
contrast, a large number of survivors stated that in their
cases, testimony from the alleged perpetrator often did not
require any corroboration at all and any claims were taken at
face value.®*

Criminal convictions for domestic abuse was reported as the
best form of corroboration and regarded as key to victims
being believed in the family court, which could sway the final
decision in their favour.?* In addition, videos, photographs,
messages and witness evidence were all regarded as crucial
in terms of proving that the abuse took placed.?® Thus, if
survivors can ‘show’ the abuse they are more likely to be
believed.

332UKIL3, UKIL5,ITI1, SP1)6, SPIL12, SPIL7.

UKIL3, UKIL5, FRIJ1, FRIL1, FRIL2, FRIL3, FRIL4,
FRIL6, FRIL7, FRIL8, FRIL9. FRIO2, ITIL9, ITIO2,
SP1J2, SPIL10, SPIL2, SPIL7, SPIL8, SPIL9, SP104,
SPIOS5, SPIO7.

331 For example, in the UK, according to the
metropolitan police website, in 2021 there were
71,984 recorded cases of domestic abuse with

female victims. That same year, the recorded
cases flagged as false allegations by females
were 15 (https://www.met.police.uk/foi-ai/
metropolitan-police/d/february-2022/false-

allegations-in-domestic-violent-cases-from-2018-

t0-2021/

3BUKFG1A, UKFG1F, UKFG2A, SPFG1D, SPFGTF,
SPFG2E, SPFG2C, SPFG3A, SPFG3G.

334B1J2, BIJ6, BIL1 and BIL6 BFG3C and BFG3G,
UKIJ6, UKIJ8, UKIL8 and UKIO1, FRIJ1 and FRIL7
ITFG3B aITY3, IT4 and ITIL7.

33%BFG1B and BFG2I UKIO7, FRIJ1, FRIL1 and FRIL6
SPFG2C SPFG3F SPIJ3, SPIL7 and SPIL8 BFG1B.
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Understandings of Violence and

Abuse in Relation to Children

The Best Interests of the Child Are
Always Served By Contact

Overall, there was a general sense across jurisdictions, and
particularly amongst lawyers of the presumption that the
bestinterests of the child were served by prioritising contact
with the non-resident parent (usually the father) with
insufficient attention being paid to whether contact was
actually in the best interests of a particular child.®® This was
echoed by a large number of survivors.?* The factors that
were capable of rebutting this presumption, as described by
stakeholders, were mainly related to parents engaging in
‘bad’ behaviour in front of children, such as drinking or
consuming drugs.>®

Despite the fact that there was widespread agreement
amongst stakeholders that the impact of experiencing
domestic abuse on children was traumatic, the focus of the
courts was nonetheless on how contact could be maintained,
and any risks being managed, rather than whether contact
should be allowed at all.>* This was particularly evident in
England & Wales**? UKIL2 summarise the widespread
opinion of interviewees: ‘what you want is a piece of paper
that sets out what the bottom line for child arrangements is.’

As UKJJ2 pointed out: ‘the idea therefore that you can't have
contact is wrong. It's a question of how can you have
contact?'

A good example of the lengths to which some judges are
willing to go to allow contact can be found in the information
shared by BIJ8: ‘First of all, it is very important to delineate
whether the violence was also against children to determine
the method of contact with the children by the abuser [...] So
we have a situation where we organize contacts with a parent
who abuses children in such a way that they see each other
at the center for social work in the waiting rooms at the
center for social work. That the contact is maintained with

the presence of a family member and yes, this is exactly what
it means, depending on what kind of abuse it is and whether
the father can be left, that is, the mother can be left alone
with the child or not, that is, we also make some periods,
means the sentence can vote on the entire 1 page because
of that way of contacting from some kind of adjustment to
precise determination, when, how, at what time, with
announcement, in what space? If they are small children, if
there is any violence, it can be organized somewhere in a
playroom in some public space, so that the children are not
left alone with that father, and still have contact.

For UKIJ7, the key point was ‘to ensure that they get back in
the best possible way, that is safe for them and allows them
to flourish, and enjoy what they can have with each parent, it
is appropriate’. For most lawyers in Bosnia & Herzegovina
(BY1, B8, BIO2 and BIO7), it was essential to protect
children’s best interest to keep a sense of home, of being
together with both parents. This was often framed as a
question of parental rights. For BIJ10, for example, ‘it is a
parent’s right to have contact’, while BIL12 commented ‘even
though there was violence against women and violence
happened in front of children, most often, the centers for
social work decide that the visitation must be carried out.

This approach was also evident in France (FRI1, FRIL4, FRIL7,
FRIL8) and Spain, where the visitation setting was not
appropriate, judges rely on meeting points as a safer way to
establish contact (SPY1, SP2, SPI3, SPIL12 and SPIL7) The
pointmade by many stakeholderswas thatthis demonstrated
that the need to avoid breaking the bond between father
and chid was a strong influence on decision making in
Spain.** There was a strong focus on how this ‘risk’ could be
mitigated by different ways of keeping contact, such as
safeqguarded visits (UKIJ4), meeting points in Spain3* a third

336B]L12, FRIL10, ITYS, ITIL1, ITIL10 and ITILS.
337 BFG2F, BFG2E, BFG2I and BFG3G, UKFGIA,
UKFG1E, UKFG2A, UKFG3C, UKFG4B, FRFG3A,
SPFGI1C, SPFG2D and SPFG2E.

3381, B3, B4, BIJ7, BIL11, BIO1, BIO7, UKIL3,
SPIJ1, SPIJ3, SPIJ4 and SPIO7.

339FRI1, FRIL4, FRIL7, FRILS.
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UKIL1, UKIL2, UKIL4, UKIL8, UKIO2 and UKIO3.

31 SPIJ1, SPI)2, SPIJ3, SPIL4, SPIL12, SPIL5, SPIO1,
SPIO3, SPIO4.

32SPIJ1, SP1J2, SPIJ3, SPIL4, SPIL11, SPIL12, SPIL7,
SPIL5, SPILS, SPIL9.
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person mediating the visits (FRJ1, FRIO1, SPJ1, SPI2),
protected meetings (ITIO1), indirect contact through letters
or cards (UKI6), or with the support of therapy for the father
(UK18, SPIJ4). In Italy, there is also an emphasis on fixing the
relationship between the child and both parents,** where
some stakeholders discussed the importance of the abusive
parent showed willingness to change (ITJ3, IT8 and ITIL2).

The Voice of the
Child

Across all jurisdictions there was an underlying consensus
that children who are too young have a limited understanding
of what is happening and should not be involved in the legal
process. Consequently, most jurisdictions had decided upon
a certain age above which children could and should be
heard. In Bosnia & Herzegovina, 10 years of age was an
acceptable starting point, though BIJ1, for example, set the
age at 16 years old. In England and Wales, in line with the
legal position, a specific age was not discussed: UKIJ1: ‘the
views of a 14-year-old are going to be much more influential
in the case than the views of a 4-year-old". In France, the one
judge that was interviewed set the age at eight years old,
whereas in Italy the consensus was that they need to be at
least over 12 years of age or to prove their discernment. In
Spain stakeholders agreed that, in accordance to the law, it
was from 12 years but sometimes, if they seem mature
enough, theywillbe heardbefore then. However, stakeholders
went on to describe the reality in practice; some judges do
not follow these mandatory rules and do not talk to children,
(SPIJ3) whereas others stated that children were indeed
heard, but their views were simply dismissed (SPI)5 and
SPIL3). The role of the children’s guardian was regarded as
being particularly helpful in terms of advocating for children
to be heard in England and Wales (UK[J4, UKIL5, UKIL7,
UKIO2) although there was recognition that children’s wishes
are not always considered and do not necessarily influence
the result (UKIL4, UKIL5, UKIO1, UKIO2).

In France, unlike in other jurisdictions there was no guarantee
that the children’s views would be sought. One lawyer
pointed outthat children are only heard ifthey ask themselves
to be heard (FRIL9), and FRIL3 discussed how it depended
upon the practice of an individual court in terms of whether
they seek the views of the children. However, when views are
sought, some lawyers thought that they played a key role in
the decision being made by the court (FR]JT and FRIL10).

3431TY8, ITIL2, ITIL3, ITIL6, ITIL7, ITILY and ITIO1.
344SP]J1, SPI3, SPIJ5, SPILY, SPIO2, SPIO3.

34B1)2, BI)4, BJ5, BIJ6, B8, BIJ9, BIL10, UKIJ1,
UKIJ3, UKT)7, UKI8, UKIL1, UKIL2, UKIL4, UKIL5,
UKIO1, UKIO2, UKIO3, UKIO4, UKIO5, UKIOS,
UKIO7, UKIO8, UKIO9, FRIJ1, FRIL3, FRIL4, FRIOT,
FRIO4, ITIJ2, ITIJ5, ITIJ6, ITI8, ITIL1, SPI/1, SPIj2,

SPIO3, SPIOA4.
ITFG2B, SPFG2D.

SPFG2A, SPFG3D.

PSIj3, SPI)4, SPIJ6, SPIL8, SPIO1, SPIO6, SPIO2,

34¢BFG1I, BFG2I, BFG3I, FRFG2A, ITFG1D, ITFG2D,

There was also concern that the participation of children
should be limited in order to avoid the risk of revictimization344
which is why psychosocial team interviews are recorded and/
or they are conducted in a Gesell room. The wishes and
needs expressed by children were identified as key in the
decision making by judge SPIJ1. In Italy, children being heard
was described as their ‘rights in the case’ IT]J1). However,
concern was expressed across the jurisdictions about the
lack of training and competence on the part of the judiciary
to take evidence directly from children. As a result, there was
an over reliance on using the reports of psychologist, social
workers or any other experts that work in support of the
courts as the representation of the child’s wishes.?*

The majority of survivors across all the jurisdictions felt that
their children’s interests were taken into account because
they were too young or that their expressed views were
dismissed and their thoughts on the violence and contact
were not considered. The exceptions were in cases where the
courts respected the children’s views that they did not want
to continue with visitations with their father,34¢ or when the
children spoke in favour of fathers and against mothers.?*

Decision making
- the role of risk

The notion of 'risk’ was evident across all jurisdictions; the
safety of the children meeting with their father was key in the
consideration of custody and contact.>*® There was evidence
of a marked reluctance to consider the relevance of past
domestic abuse as indicative of future risk amongst lawyers
in England & Wales (UKIO6). There was also some recognition
that risk could not be assumed to be absent in cases where
contact had been agreed and that such agreements could be
due to coercion. As a result, these judges made a point of
observing the interactions between the parties before them,
before making the order (ITY1, ITJ2). Other professionals
were alert to the possibility of manipulation and parental
alienation, considering them both to increase the future risk
for children (SPIJ1, SPIJ2, SPIL12, SPIL7 and SPIO5). Judges in
France, Italy and Spain referred to the level of violence as an
indicator of risk (FRIJ1, IT1, IT4, SPIJ2, SP16).

In terms of custody decisions, most professionals felt that it
was awarded to the parent viewed as best able to take care of
the child (FRIL10 SPI)3, SP1J4 and SPIL7), however, this did not

UKIL3, UKIL8, UKIO1, UKIO2, FRIJ1, FRIL4, FRIL7,
FRIL8, FRIL10, FRILY, FRIO1, FRIO2, ITIJ1, ITIL2,
ITIL1, ITIL6, SPIJ1, SPI)2, SPIJ4 and SPIO1.

37FRFG2C, ITFG1C, ITFG2C, SPFG2B, SPFG2D,

348BIJ1, BIJ9, BIO8, UKIJ4, UKI)7, UKIJ8, UKIL1,
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exclude violent parents, ITIJ1 and UKIO1 provided examples
of cases where children were left with the father despite the
violence, because he was considered better at taking care of
them. Staying with an abuser was also considered as
evidence ofanabilityto protectchildrenandwasacknowledged
as playing against many mothers in this position in court
(ITY4, ITY5, ITIL3).

The Presence of
Violence Is Not
Determinative of
the Final Decision

Stakeholders across all jurisdictions expressed the view that
the mere presence of violence was not always determinative
of the final decision®* BIL1 provided a good summary of
stakeholders’ viewpoint on this regard: ‘starting violence
does not automatically lead to interference with the exercise
of parental rights, which would be crazy if that were the case.
At the end of the day, at least that's how it should be from my
practice.Isayitisso. Then, whether the violence was directed
exclusively towards the partner or both towards the partner
and the child, only towards the child.

The impact of violence was considered in three main ways.
First, if the violence is against the other parent some
stakeholders in Bosnia & Herzegovina, and especially in
England & Wales and in Italy considered this as a separate
issue that was not relevant to the question of contact with
the children.?>° In the words of BIJ9: ‘[as long as] they are not
a danger to the kid, that is ok’. The main issue is the
relationship between the parent and child.

ITIL9 commented: ‘It very much depends on the sense and
form of the violence, because we have to demarcate the
situation that there can be violence in the family, but violence
between spouses, and that the abuser did not also abuse the
children. It doesn't have to be a bad father, that is, a bad
mother, so it shouldn't be, and yes, we should really keep
insisting that it's only a woman. So we have those situations
where the relationship between husband and wife is
threatened to such an extent that there is violence, but

349BIJ1, BIJ8, BIL1, BIL10, BIL2, BIL3, BIO10, UKI4,
UKTJ5, UKIJ6, UKIJ8, UKIL2, UKIL3, UKIL4, UKILS5,
UKIO1, SP1J2, SPIJ5, SPIL12, SPIL3 and SPIO4.
3%0BIL1, B9, ITY1, ITY7Z, ITIL3, ITILS, ITILS, ITILY,
UKTJ1, UKT)7, UKIL3, UKIL4, UKIL7.

35TUKIL1, UKIL3, UKIL4, UKIL5, UKIL7, UKILS,
FRILS, ITILO.

SPIOS.
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between the two of them, and that violence was not suffered
by the children in the sense of physical violence, not even
verbal, except for the stress they suffer watching their
parents how they fight.’

Second, domestic abuse is considered to be in the past and
irrelevant to the current proceedings, this was a particularly
prevalentviewin England & Wales, where multiple references
were made to abuse being ‘historic.**" As a result the
emphasis was placed on parents being responsible and their
ability to many to coparent, regardless of the violence and
‘conflicts’ from the past. Thirdly, the impact and seriousness
of the abuse is assessed based solely on the impact it has
had on children:*>? ITJ4 commented, when talking about
what they consider when making decisions in these cases,
that It depends on type of violence, impact, if it has stopped
and how children feel’ (IT1J4). Similarly, In Spain some judges
and lawyers (SPJ3, SPI5, SPIL1, SPIL3, SPIL6) also highlighted
the need to assess the seriousness and the impact on
children before any decision making. For example:'T believe
that we have to weigh up the interests at stake in each of the
cases. For example, a single episode of gender violence
linked to domestic violence, in which the parents have hit
each other, is not the same as a situation of habitual abuse.
A situation in which the father has insulted the mother by
text message without the child witnessing it is not the same
as situations in which the child constantly witnesses how the
father controls the clothes, the mother's clothes' (SPIJ3).

32BJ)4, BI)7, BIJ8, BIL1, UKIJ2, UKIJ4, UKIJ6, UKIJ8,
UKIL2, UKIL3, UKIL5, UKIO1, ITI1, ITY3, ITI)4,
ITI5, ITIL9, SPI1, SPIJ2, SPI)4, SPIL12, SPIL7 and
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The Experiences
of Survivors

In most of the cases in the sample, perpetrators of abuse
received visitation rights. In some cases, these visits were
supervised (BFG2E, FRFGID, ITFGIA) and significantly
reduced (BFG3F, FRFG3F. FRFG3C, ITFG1C), but still took
place. In others, despite being awarded visitation the fathers
did not comply (BFG11, BFG2A, BFG3C, ITFG3A, SPFG2C).

It was also common for children to resist having contact with
the fathers and refuse the visitations.3>* Others talked about
visitation being dependent upon successful participationin a
perpetrator programme and how they felt this minimised
their experiences of abuse:

‘She put an addendum report in to say, he is a danger to her,
he needs supervised contact until he does this perpetrator
programme. And that's when we were with the CircuitJudge,
and she was really good, in saying to him, well, you're not
going, getting unsupervised contact until you do this
programme. And therein lies, then it all goes downhill from
there, because once he's done the Mickey Mouse DAPP and
he’s ticked the boxes, it's like, right, okay, and, here’s your
custody, like they'd stopped listening... (UKFG3A).

There were many examples across all jurisdictions, excepting
Bosnia & Herzegovina, of cases of survivors losing the
custody of the children to the perpetrator, with a few also
losing all contact with their children for a period of time
(ITFG2A, SPFG2E and SPFG2D all lost contact with their
children for four years for example). This was most common
in Spain, followed by Italy. In these two countries, plus one
example in England & Wales, there were also cases of custody
being removed and placed in institutional care (UKFGTF,
ITFG3B, SPFG3C, SPFG3D). the most common result
excepting Bosnia & Herzegovina and Italy was shared
custody between the survivor and their abusers.®#

3%3BFG1I, BFG2G, BFG2A, BFG3I, UKFG1C,
UKFG4D, UKFG4B, FRFG2B, FRFG2C, FRFG3C,
FRFG3A, ITFG1A, ITFG2D, ITFG3D, ITFG3A,
SPFG1D, SPFG2E, SPFG3C.

354 UKFG1E, UKFG2A, UKFGAC, UKFG4D, UKFG4A,
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SPFG3A, SPFG3B, SPFG3F.
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Summary

The vast majority of judges and
court appointed experts that were
interviewed had received training on
domestic abuse in their workplace,
whereas for most lawyers it depended
upon whether they specialised in this
area or worked in an organization that
specialised in working with survivors of
domesticviolence. The content, however,
could be procedural in focus and this
was generally not thought to be useful.
In addition, training was not updated
sufficiently, and there was clearly not
enough national oversight and
organisation; training was often left to
local networks or individuals to
organise for themselves. Despite this
some evidence of an understanding of
the dynamics of domestic abuse was in
evidence, but that could be due to the
sample being largely self-selected in
terms of interest in the topic.

The lack of compulsory training is a
particular concern for court appointed
experts, outside of England and Wales
and there was significant concern
expressed in Italy around the lack of
preparedness in general for the large
-scale reforms that were recently
introduced.

Most professionals across the three
groups interviewed, recognised the
impact of domestic abuse and the
trauma and damage it can cause to
survivors. There was also recognition
that domestic abuse can manifest in
different ways. However, the findings
demonstrate that violence is often
minimised as conflict and a shared
responsibility of the parties. Although
there was evidence of a good
understanding about the need to
consider the relationship as a whole,
rather than episodes of violence when
determining if domestic abuse has
taken place, there was marked
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evidence of a failure to understand
that separation of the couple does
not automatically remove the risk of
domesticabuse, particularly in England
& Wales where there was repeated
reference to the notion of domestic
abuse as 'historical.’

Interms of understandings of domestic
abuse, there was a good level of
awareness across the stakeholder
groups about the factors that can trap
victim-survivors in the relationship and
that domestic abuse creates trauma
for children, even if the violence was
not specifically directed at them.
However, a common view expressed
by professionals and mainly lawyers
was the view that women report
domestic abuse as a strategy to win
the case in court or to obtain benefits
such as legal aid. In addition, the
findings illustrate a general mistrust
towards disclosures of domestic abuse
amongst some stakeholders and an
overemphasis on ‘false allegations’
despite their evidenced rarity.

Evidential concerns related to proving
domestic abuse were common across
all  groups of stakeholders and
jurisdictions and particularly, where
there was no evidence of physical
violence. The findings show that
survivors' testimony is insufficient on
its own and corroborative evidence is
required, usually criminal convictions
for domestic abuse.

Despite the fact that there was

widespread  agreement  amongst
stakeholders that the impact of
experiencing domestic abuse on

children was traumatic, the focus of
the courts was nonetheless on how
contact could be maintained, and any
risks being managed, rather than
whether contact should be allowed at

all. This was particularly the case in
England and Wales. Although the
notion of ‘risk’ was evident across all
jurisdictions, the presence of violence
is not determinative of the final
decision. Finally, the impact of violence
was considered in three main ways:
violence  between  parents was
considered separate to the question of
what was best for children, domestic
abuse is considered to be in the past
and irrelevant to the current
proceedings and the impact and
seriousness of the abuse is assessed
based solely on the impact it has had
on children.

Thirdly, the impact and seriousness of
the abuse is assessed based solely on
the impact it has had on children:?°8It
depends on type of violence, impact, if
it has stopped and how children feel’
(ITY4). Similarly, In Spain some judges
and lawyers (SPI3, SPI5, SPIL1, SPIL3,
SPIL6) also highlighted the need
to assess the seriousness and the
impact on children before any decision
making. For example:

' believe that we have to weigh up the
interests at stake in each of the cases.
For example, a single episode of
gender violence linked to domestic
violence, in which the parents have hit
each other, is not the same as a
situation of habitual abuse. A situation
in which the father has insulted the
mother by text message without the
child witnessing it is not the same as
situations in which the child constantly
witnesses how the father controls the
clothes, the mother's clothes’ (SPIJ3).



