
P R E - R E C O R D E D  C R O S S - E X A M I N A T I O N  
I N  S E X  O F F E N C E  C A S E S :  
“ J U S T  A N O T H E R  S P E C I A L  M E A S U R E ? ”

N A T A L I E  K Y N E S W O O D



2



3





5



R E L A T E D  M E A S U R E S

• Ground rules hearing

• Written questions on cross-examination

• Best practice and training on how to cross-examine vulnerable witnesses



P I L O T S

1. Vulnerable witnesses (DEC 2013) – s. 16 of the YJCEA 

2. Intimidated witnesses - complainants in sex offence cases (JUNE 2019) – s. 17



R E L A T E D  M E A S U R E S

• Ground rules hearing

• Written questions on cross-examination

• Best practice and training on how to cross-examine vulnerable witnesses



Q U E S T I O N I N G I N  S E X  C A S E S

 P R E V I O U S S E X U A L H I S T O R Y ;

 N O N - D E F E N D A N T B A D C H A R A C T E R ;

 T H I R D P A R T Y R E C O R D ;

 C O M M U N I C A T I O N S D A T A .
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M E T H O D S

• Empirical research

 Related measures evolution separate from the YJCEA 1999?

 Complainants not automatically eligible – “intimidated” vs “vulnerable”

 Complainants bridge both categories of eligible witnesses

• 8 months court observation

• 23 interviews with barristers



F I N D I N G S :  A C C E S S  T O  S .  2 8  &  B E S T  P R A C T I C E

“Intimidated?… I’m not sure that’s the right word at all.”

Prosecution Barrister, Case 16 (non-s. 28, ‘vulnerable’ adult complainant), Ct F.

“the judge wouldn’t have a clue what you were on about; we don’t use the language 

under the statute”

Prosecution barrister, Case 1 (non-s. 28, intimidated complainant), Ct D; Interview PB, Case 6 (non-s. 28, ‘vulnerable’ adult complainant), Ct D.

“I only look at the toolkits… for help in specific cases, e.g., questioning someone with a 

specific issue or vulnerability like ADHD” Defence barrister, Case 1 (non-s. 28, intimidated complainant), Ct D.



F I N D I N G S :  G R H S  &  W R I T T E N  Q S

“…it would be… wrong to call them a GRH… to set the parameters of how you could 

construct questions… it would be wholly wrong… to have to temper how people were 

challenged when making complaints,… to automatically…have a GRH on the type of 

questioning would be an affront to justice…..”Kings Counsel Interview SB2.

“there is no question of judicial intervention in questioning, save in the normal way”; it 

was merely “the physical procedure under s. 28 being adopted.”
Judge, Case Observation, PTPH, Case 18 (s. 28, intimidated complainant), Ct F. 



F I N D I N G S :  S .  2 8  H E A R I N G S

s. 28 judge:  “Why we are having extensive cross-examination about texts [a 

year before] and then no messages in between?”

Defence: “…all the messages haven’t been disclosed.”

s. 28 judge: “What hasn’t? You weren’t putting it to the witness that in 

between there were other messages.”

Defence: “That’s because I haven’t got those. …I… haven’t had a full 

download… if anything there is a gaping hole.”

Case Observation, s. 28 hearing, Case 34 (s. 28, intimidated complainant), Ct F



F I N D I N G S :  S .  2 8  H E A R I N G S

“… I would not routinely think it was appropriate to go down and meet the 

witness beforehand because they are not a vulnerable witness….”

Judge, Case Observation, PTPH, Case 18 (s. 28, intimidated complainant), Ct F

“I’m always… a lot slower, a lot calmer because I am aware that it needs to 

be captured properly on the recording”

Defence barrister, Case 9 (s. 28, intimidated complainants), Ct F



S U M M A R Y

Safeguards were hollowed out during the s. 28 pilot for intimidated 

complainants, stripping the procedure of much of its regulatory potential.



YJ C E A 1 9 9 9 :  
B A C K  T O  T H E  D R A W I N G  B O A R D ?

“I think we are all still getting our heads around this”

Judge, Case Observation, GRH, Case 35 (s. 28, intimidated complainants), Ct F.

• Two tier system 

• Outmoded distinctions between internal and external vulnerabilities 



H O W  T O  B R I N G  C O M P L A I N A N T S  W I T H I N  
T H E  F U L L  P U R V I E W  O F  T H E  S P E C I A L  
M E A S U R E S  S C H E M E ?  

“We provisionally propose… complainants in sexual offences 

prosecutions should not be included in the categories of “vulnerable” 

or “intimidated” witnesses.  …Instead they should be automatically 

entitled to measures to assist them giving evidence solely on the basis 

that they are complainants in sexual offence prosecutions.” 

(Law Commission 2023: 296)



H O W  T O  B R I N G  C O M P L A I N A N T S  W I T H I N  
T H E  F U L L  P U R V I E W  O F  T H E  S P E C I A L  
M E A S U R E S  S C H E M E ?  

• Separate category provides a clearer legal basis for eligibility and access to “standard measures” for adult 
complainants.

• Does not deal with the application of measures which fall outside the statutory scheme

• May not resolve the confusion between different types of complainants in sex offence cases for the 
purpose of accessing 'related measures’

• Some complainants in sex offence cases would still be classed as ‘vulnerable’ (i.e. if they qualified under 
s. 16), in addition to being automatically entitled to “standard measures” under the new category 
proposed.

• Two-tier system which we have currently in s. 28 cases and ensuing discrepancies in the treatment and 
questioning of complainants may remain unless the issue of how ground rules hearings (GRHs), written 
questions, and best practice on cross-examination applies to ‘intimidated’ complainants is resolved.


