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Competition Law in the Grocery Retail:
Caring about consumers?

Javier Berasategi



Consumer demand: the one-stop retail trap
Suppliers” access to the market: the retail

Introduction

competitive bottleneck

A market failure with 1 winner and 2 losers
A competition law & economics failure?

Questions
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The one stop trap

e Shoppers are faced with:
— Local monopolies/oligopolies
— Supermarket lock-in

— In-store distortion of consumer choice
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Local monopolies

 Market concentration
* Transparency (price parallelism)

 Entry & expansion barriers
— Legal (urban planning)
— Economic (scale & density economics)
— Strategic (land/outlet pre-emption)
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Transparency

2. “Competitiveness objective”

The Retailer can work a single rate but it is usual to work different
rates depending on the area of influence and the target

98 100 102 104
T.1 BASE T.2 T.3 T.4
MARCA NACIONAL - MERCADONA + ++
MARCA PROPIA - MERCADONA MERCADONA + ++
LIDL +
PRIMER PRECIO DIA LIDL ++
COMPETIDOR ALCAMPO MERCADONA ERQOSKI CENTER CAPRABO

Source: Presentacion netquest, “Let’s talk about Retail”, disponible en Slideshare
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Transparency

2. “Competitiveness objective”

The comparison with respect to competition is constant
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Transparency

2. “Competitiveness objective”

The screenings are intensive and sustained

Tomas de precio en junio por competidor
(Total surtido)

5.573

o 1000  2.000 3000 4000 5000 6000
Total: 12.453 tomas de precios

Source: Presentacion netquest, “Let’s talk about Retail”, disponible en Slideshare
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Consumer lock-in

e Single-homed customers

— Proximity is the main driver!
— High loyalty to the shop (100% budget)
— Information asymmetry
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Consumer lock-in

FIDELIDAD A LA ENSENA/JESTABLECIMIENTO DE COMPRA

De las siguientes frases que le voy a leer digame su grado de acuerdo con cada una de ellas

%

Consumidores

En genaral En ganaral me gusta Suelo cambiar de
compro an los comprar en los establacimiento
establecimiantos mas establecimiantos con ciarta
carcanos a mi domicilio de la misma cadena fracuancia
Total + Bastante
de acuerda 2010 83,0 79,9 58,4 23,2 1.202
Total + Bastante
de acuerdo 2008 814 78,1 58,8 26,1 4.012
Total + Bastante
de acuerdo 2007 84,2 78,3 56,4 221 3.007
Total + Bastante
de acuerdo 2006 83.2 79,2 58,6 27,2 4.006
Total + Bastante
de acuerdo 2005 859 8.7 55,8 20,7 6.000
Total + Bastante 89 8 82.9 57.4 16,1 6.000

de acuerdo 2004

Source : MARM, Observatorio del consumo y la distribuciéon alimentaria, Informe 2010
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Consumer lock-in

CUADRO 4

DISTRIBUCION DE CLIENTES SEGUN EL NUMERO DE ENSERNAS
Y NUMERD DE FORMATOS EN LOS QUE REALIZAM LA COMPRA

Numerg de ensefias

- Total %
Miarmeso de formatas

1 2 a A 5 5 - e
1 Fommako . 18,6 9.1 Lk 03 —_ —_ — 284
2Fomabos. . ... ... ... —_ 348 14.7 2.4 0.5 o2 —_ 528
IFomatos. . ..o ... ..o — —_ 8.5 5,5 28 o7 0,3 1B.G
Tats! % de chacdes . . . PH.6 440 248 4.3 ad 5 a3 100,48

CUADRD 5

DISTRIBUCION DE CLIENTES SEGUN EL NUMERO DE ENSENAS DEL MISMO FORMATO

Momero de ensefas segin o omals especifico Toedal %

Farmat clioptes N erf;srr'-::

1 F 3 4 5 formatn P e
Hipermarcada. .. .. ... .._... 825 175 —_ — —_ 100 2
Supemercado . 68,9 M 4.7 06 04 100 1
Tinda Descoeris. . .. ... ... i 11,7 0a — —_ 100 3

CUuaDRC 8
DISTRIBUCION DE CLIENTES SEGLUN LA CUDTA DE GASTOD
EN LA ENSENA QUE MAS SE GASTA
Cucta de gasha an la ensena qQue mas 58 gasia Tobal %% clisnies
Formad :
s 100-81% gasta  BO-617% gasts  G0-41% gaste  40-29% gasto  20-1% gasta farmado

Hiparrercada, ... ... ... BS54 a9 10,7 — — 100
Suparmancaco . 2.5 123 143 1,7 —_ A0
Tienda descueslo . . ... ... .. o1,1 a7 53 — — 100

Source : Bustos & Gonzalez, Papel del formato comercial en la lealtad del consumidor, ICE n2 828, 2006.
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Consumer lock-in

COMPRA DE PRODUCTOS DE ALIMENTACION DE MARCA
PROPIA/MARCA BLANCA/MARCA DE DISTRIEUIDOR

Cuando no encuentra una marca de fabricante de un producto ;Qué hace? %

30,6 g
31,4 il 37.7 32,0 Bl31.s W 555 422

Hombre Mujer 20-35 36-45 46-55 56 -65 Mas de Hiper Super | Tiendas
65 merca merca Des

dos dos cuento

Total Sexo Edad Establecimiento Principal

E3 E1 K3
m Compra otra marca de fabricante Nocompra el producto

ECompra la de distribuider

" Labusca en otro establecimiento

Observatorio del consumo y la distribucion alimentaria

Source : MARM, OBSERVATORIO DEL CONSUMO Y LA DISTRIBUCION ALIMENTARIA, FEBRERO 2010
BERASATEGI §¢ ABOGADOS
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In-store distortion of free choice

* |In-store competition is KEY
PREDETERMINACION DE MARCA Source: IR, 2009

@« e

| .  — .
Predeterminada En el lineal
2001 2009

e Retailers distort competition: Discriminatory shelf-positioning,
Copycat, Artificial price gaps, Switch marketing...

Asads mariketing andag brandg director Richarda
Hodgsorn described 7 as s job o "warndo”
e markebtimnmg of brands sofd Ffimn Asda stores

ardad o drive conswrrmers o e reftafrfer’s
private fabel offering imnstead. L B

FPlanmnaet Retail Mewvws=s, 1 1 May 20065

BERASATEGI &ABOGADOS
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Discriminatory shelf-positioning

UBICACIONICOLOCACION DE LOS PRODUCTOS CON MARCA DE DISTRIBUIDOR UBICACION/COLOCACION DE LOS PRODUCTOS CON/MARCA DE DISTRIBUIDOR
EN EL LINEAL EN EL LINEAL

{Cree que a ubicacion de estos productos de Marca de Distribuidorenel ‘g ¢Los productos con Marca de Distribuidor se sitdan en posiciones %
lineal constituye un factor decisivo de compra? privilegiadas en los lineales de su establecimiento?
Distribuidores | |:EXCl Distribuldores | J-TT VAR L)
15 =No mSiempre ©AVeces "Nunca

268
446

Hipermercado Supermercado Supermercade  Tienda
Grande Mediano Descuento
{1000-2499 m2) (400 - 999 m2)

Hipermercado Supermercado Supermercado  Tienda
Grande Mediano Descuento

(1000-2489m2)  (400-999 m2)

(2] [w]
Observatorio del consumo y la distribucién alimentaria 101 Observatorio del consumo y la distribucidn alimentaria 100

Source : MARM, OBSERVATORIO DEL CONSUMO Y LA DISTRIBUCION ALIMENTARIA, FEBRERO 2010
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Copycats

o

e

T

e

4

e bay

R —— t Chormpi
- T Eey

SJOHNSON & JOHNSOMN 2
Marca: Johneons Baby rAmrcn: Fryon
Tipe de producta’ Champd

GRUPO DANONE HACENDADO
Marca: Girie: Marce: Hecondedo
Tipo de producio: Yogur sl eatilo Grisgo Sharmpoo
Do Parbetinng

oo

o Feghourt

Opto ridicon Do
Conflicte Competenoia desieal
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Artificial price gaps

Spanish Competition Authority, Decision “Gran Distribuciéon Galicia”

PVP LIPVP
Mim Max max/PVP WPVE
Mim Max
min

Producciin 0.330 0375 1,14 43,47 | 34,34 | e +0.045 €
Costes campo (semillas, ferilizantes,...) 0,030 0,040 1,33 3,95 3,65
Costes prod. Leche (alimenticompra ganado) 0,170 0,185 1,045 F2A% | 16,94
Costas fijos (maguinaria, carburante, tributcs,...] 0020 0.050 1,25 5.27 4 58
Jtros costas explot. {saarios, financiacion, amortiz, ..} 0,050 0,060 1,210 6,58 544
Costes cporturidad {retrib familiares. capitsles invertidos) 0,075 0080 1,07 9,68 i x]
Baneficio meto 000 0,005 0,45
| Ingrasos distinios leche 0,035 -0, 045 1,259
Transformacidn ¥ comercializ. Industiria 0.230 0335 1,46 030 | 3068 (emmm .0 105 €
Costas logistica recogida 0,020 0,030 1,50 2,63 2,75
Costes fabricacidn {mano obra, combustibles, amortiz,....| 0,070 0080 1,29 9,22 B.24
Envases y embalajes 0,080 0120 1,32 11,85 | 10,89
Costes comercializ., markating v gestion 0,020 0,080 4,000 2563 733
Costas lopistica distrib. Fabrica 0025 0.0e0 2 20 3.29 i ]
Beneficio meto 0,005 -0, 065 0,66
Comercializacion en destino 0470 0240 2,101 2239 | 31.14
Costa plataformalalmaceén intermedio 0.0<0 0,060 1,50 527 549
Cosie transporte a tiends 0,030 0050 1,67 3.85 4 58
Costa tienda {local, mano obra, seguros, publicidad, ...} 0,085 0210 2.2 12,51 | 19,23 |
Baneficio meto 0,005 0,020 ENi] 066 1,83
PP sin WA 0.730 1,050 1,44 HE15 [ 9615 |e=mm () 3) €
WA (4% 0,029 0,042
FVP con VA 0.75a 1,082 100,00 | 100,00 | ¢ () 333 €
Funnin: sfatoracidn propdr covt bass an Esludo oe (o cadens do valor ¥ formacidn de pyocios do Ao lecihe Ngoics anvasada”™, MARM, Abn!
e 2000
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The competitive bottleneck

If suppliers want to operate efficiently, they
must reach all consumers

In order to reach all consumers they must
ensure access to all retailers (multi-home)

Each retailer is a gatekeeper to its single-
homed customers

The one stop trap enables retailers to deny
access to suppliers or degrade it

BERASATEGI §2 ABOGADOS 16



Access denial

Weighted average distribution in month 12 (IRl 2006)

Source: SymphonylRI Group BERASATEGI y:\:{elcy.\»]el Y




Access denial

Average weighted distribution of best launched per country (2006)

100
=8== ITALIA 80
= == FRANCIA
-o—GB 60
= = ALEMANIA
40
-@- PAISES BAJOS Pico de DP
en Espaiia 50%
= = ESPANA en p12 en 2006
20 -
= GRECIA
0

Pl P2 P3 P4 P5 P6 P7 P8 P9 PIO PIl PI2 PI3 PI4 PI5 Pl6 PI7 PI8

BERASATEGI ABOGADOS
Source: SymphonylIRI Group, Estudio Lanzamientos Europeos 2
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Access denial

Launch of new frood product only achieves 50-55% retail distribution, limited to
25% in large supermarkets

Source: IRI Infoscan
Base multicategoria MPG BERASATEGI&ABOGADOS
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Access surcharges

[Listing fees and other
payments: 10%, 20%, 30%,

[MIF: 1-3%]

Source: Eurocommerce

BERASATEGI $2 ABOGADOS 20




In/Inter-store distortion of
competition

Confidential information, copycats
Retailers’ standard terms of contract
Discriminatory shelf-positioning
Artificial price gaps

Payment terms...

BERASATEGI § ABOGADOS
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Virtuous growth circle

Este ciclo de efective guarda relacidn en parte con el Periodo Medio
de Maduracién en una empresa comercial:

— Mercadona mantiene un alto nivel de inversiones. Es una empresa
o o S R Y B T T todavia en construccion y que espera alcanzar un estandar dptimo de
N v me e explotacion.

EEEE?EMMWW 323 ;. j‘f ::,‘ ::’f': Aarox. a la INVERSION 2008 2000 L7 208 2005 %CAGR

Tasa A Arual o i s frac o 181 — > Diarencal Inmoy. Noto Ao - 1 I MR 2GR AT DeRSHD

Mercadona obtiene una media de 46 dias de financiacion cedida por el

] o [iarancial Inversiones Finangiaras 30 860 -Bid T 1024 50
proveedor, lo que le provoca sus excesos de liquidez v lo que
ademas le dota de un magnifico colchdn para cuando se produzca la Amarizac. Afion MEE08  JETENM 260040 ralicy 276646
temida reduccidn de plazos de pago con la entrada en vigor de la rrvirsian tedeica | por deduceion | 435106 58435 B40,340 SR3E1E SIRES -4 8%
nueva ley. I daclarada Mameria Arual ST ) U T A 1 S 1 11 1111 T

™ Que se raduce en unas ingreses por ventas de 1.B33M € en 2.009.

!

Afvz ap=m-izra Ll L ] s 5.V as Euape-toredia
Mercadona sales (milion euros) = apat - ey L
1935 g 3 B 1534 33
1331 16 o0 0T 1253 78
1987 [2007 |2009 | 2010 3 : EER
1z = H.rx 1090 25
1.5 11 [ e .18 32
1335 15 1 7 et
13.000 14.400 16.000 1398 15 a fb 939,13
€ 1337 ) F-T-EE ol EE
1 3E &3 5 5T 1088 e
153 =3 ST EE 1508y . E
D BT 105 F7 Ll W o
o gt 155 M 19T AT
O e & & =21 e -
g = -] 138 5T 1] 58
= LT L ] 9 05
T3S 153 1552 B 9 %3 54
o E 152 B2 935 TE
T Sl 1 == 1. W3, D
“ L . e . A Pl - 138 373 1372 S3
Source : “Mercadona, Analisis de una propuesta de inversion”, Francisco Fernandez Reguera ZIE Te o) 053 90084 7E
, 17.10.2010, disponible en Slideshare. B AR 159843
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Market failure

e 1 winner: large retailers (increased revenues,
value and profits)

e 2 losers: consumers and suppliers (free
choice, one stop efficiency, innovation, quality,
prices)

e Ultimate market failure: anticompetitive
vertical integration (post-Chicago economics)

BERASATEGI §2 ABOGADOS 23



Effects on innovation

Table 5.13 MNumber of products introduced in 2009
=
: B B . 5 3
El g 2 E 2z & s B
Baking ingredients A3 124 15 T2 T4 G 54 ars
Bread & bread products 104 G4 a7 218 151 32 65 701
Breakfast cereals 42 5 22 40 66 T A 323
Cakes & pastries ] 166 18 202 a5 16 230 817
Cereal & energy bars 43 68 18 a1 27 T B84 308
Savoury biscuitsicrackers 29 a5 20 89 G0 T 42 332
Sweet biscuits/cookies 187 251 60 232 122 26 159 1037
=T 1ol 528 863| 190 914, 595 101 705 | 3896
Cheese 218 202 71 350 34 13 43 931
Creamers 11 17 18 18 2 0 12 T8
Dairy alternative drinks 11 3 4 20 21 5 13 i
Dairy drinks 24 96 30 a9 £y 24 43 M7
Fats & spreads 10 17 35 28 6 0 11 107
Other dairy products 1 7 2 3 0 0 0 13
“Yogurt 89 176 30 7T 18 24 84 498
— Total 364 58 190 513 112 66 206 1969
Fruits a8 66 10 103 38 G Ly | 360
FPotato products 39 36 2 43 10 5 13 148
Vegetables 199 63 3 215 3 T 49 567
Juice & juice drinks 191 148 34 174 88 14 g2 741
) Total 515 313 49| 535 167 32| 205| 1816
Source: Orwn elaboration on the basis of the IMMNOWVA database.
Grand Total 1.407 1.694 429 1962 874 199 1.116 8797

Source: The impact of private labels on the competitiveness of the European food supply chain (DG Enterprise, 2011)

BERASATEGI &ABOGADOS
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Effects on innovation

New product launches in Spain (2007-2009)

123

1463 . o m
2 1 2

TOTAL YOGUR YOGUR COLAS AGUASSIN FRUTOS LECHE PAN DE BOLLERIA ACHTE
NATURAL LIQUIDO GAS SECOS CLASICA MOLDE  DESAYUNO OLIVA
NOBLES

2007 m 2008 m 2009

Source: IRl InfoScanCensus™. Total Espafia H+S.
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Effects on economy

El éptimo de cuota de la MDD varia segun la

categoria

» Algunos estudios actuales demuestran que la oferta optima de Marca de
Distribucion, como porcentaje de referencias dentro de una categoria deberia
situarse en torno al 20%.

» Sin embargo, en la mayoria de las categorias de gran consumo esa cuota optima ya
esta superada, especialmente en el canal Supermercado.

1.600

600

1.400 4 | _Gel de bano: __ |

1.200 4

por tienda de la categoria

o

1.000 4

B0O0O

600 +

400 H

500 +

400

300 4

Efecto cadena

Ventas Semanales en valor

»

imm

& Copyright ® Information

200 CCTEAlES:
ptimo 26%;
100 4+ — — — — — —
200 m——— e e e e e e e e e - —
T T T : . . . o T T
total <=4 4<=9 | _9<=13 N3<=15 15<=18 18<=20 =20 total <=15 15<=23

Cuota de MdD en Surtido

La cuota 6ptima de Marca de Distribuciéon en numero de \
referencias variara segun la categoria que se esté tratando:
mientras que para gel de bano deberia estar entre el 11%,

para yogures deberia ser del 35%.

Resources, Inc., 2010. Confidential and Proprietary

FUENTE: IRI -iBOOK 2010-LA IMPORTANCIA DEL SURTIDO ANO 2009

BERASATEGI $¢ ABOGADOS

23<=28 FB<=34 34<=41 41=<45 >45

i
N
A
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Effects on prices

Grafico 3.1. Evolucion del IPCA de alimentos en Espana y el area del euro-15
Tasa de variacion interanual en porcentaje y diferencial en puntos porcentuales

8 — Diferencial Espafia-Euro —5— Espafia s Area del ewro 12

DIFERENCIA DE PRECIO entre cesta
estandar y cesta econémica

63
6
60
4 4.1
) :
2 21 22 22 |—|
0 , v , — | l . [ . . | | "
2003 2004 2005 2006 2007M1T 20072T 200737 200747 20081T
Fuente: Caixa Catalunya a partir de datos de Eurostat H
=
12 .y §
S T T T et
T . 3
g indice de precios Industria 3
T T T e
i Frice Idex Food Industey
g indics de prazins
fabricacitn Bebidas
Fl Price Ingex Manufactoe
of Bewerages
[}
Fuele: Baboracién propia a parin
] g dalos dil INE
Towre: Doboroted wilh dato obitaieed
-4 [eoen Matiana! Starstia’ Inslituf (ANER,

2002 2003 2004 2005 2006 2007 2008 2009

Source: Observatorio de precio, 1T 2011, MiTC
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Effects on consumer choice

Own label market share (value)

41.9

23.8

HIPER SUPER

| = 2009 2010 |
Source: IRl InfoScan
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Competition economics failure?

e Competitive bottlenecks in two-sided markets:

Even perfectly competitive supermarket/consumer (single-home) markets may
lead to socially inefficient supplier (multi-home) markets

If supermarkets enjoy market power, then both consumer and supplier
markets operate inefficiently

In some instances, regulation may be necessary along with competition rules

Sources: Vannini, “Bargaining and two-sided markets: the case of Global
Distribution Systems (GDS) in Travelport’s acquisition of Worldspan”,
Competition Newsletter 2/08; Roundtable on two-sided markets, Note by the
Delegation of the European Commission, OECD, 2009; Armstrong,
“Competition in Two-sided platforms”, Rand Journal of Economics, 2006; Bolt

and Tieman, "Social Welfare and Cost Recovery in Two-sided platforms”,
Review of Network Economics

e Anti-competitive Vertical integration (post-Chicago economics):
— Foreclosure/raising rivals’ costs
— Upstream & downstream collusion (e.g., Outlet effect v. Punishment effect,

Reaction effect, lack of commitment effect)

— Sources: Salop & Scheffman, 1987; Ordover, Saloner & Salop, 1990; Riordan &

Salop, 1995; Chen, 2001; Nocke & White, 2005; Normann, 2008

BERASATEGI 5¢ ABOGADOS 29



Competition law failure?

Mainstream: no competition law issue

Emerging trend: no competition law but regulatory

issue (UE?, Portugal?)

Exception: UK Groceries Report (complex monopoly)
— |Is the CC wrong and the GSCOP is distorting competition?
— |s the ROW idle while competition is being distorted?

Competition law is not up to the task or is it a mindset

problem? Compare with credit cards,

interconnection/roaming agreements, mandatory
access to mobile networks...

BERASATEGI § ABOGADOS 30



Competition law failure?

e Market definition
— Reconcile with consumer surveys and econometric analysis

e Market power/dominance

— Reconcile with market reality, two-sided market analysis
(competitive bottlenecks) and FMCG mergers (countervailing
power)

e Consumer harm/remedies

— One-way supply agreements between competitors (Horizontal
Guidelines): >15% market share, Article 101(3) conditions

— Single dominance in local markets: non-abusive access and in-
store practices

— Networks of agreements (Vertical Guidelines, single brand): 30%
(1 company), 40% (+1 company) thresholds

BERASATEGI § ABOGADOS 31




Questions

e Does the data shown here reveal a market
failure?

e |f not, what else is needed?
e |fyes,

— Can competition law fix this market failure?
How?

—Is regulation better suited to address this
type of market failure?

BERASATEGI §? ABOGADOS
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Thanks for your time and attention!

Javier Berasategi Torices Email: jb@berasategi.es
Movil: +34 688 606 389

T. 94 657 86 01 T. 91 423 09 90
F. 94 494 50 29 F. 91 800 30 47
Rodriguez Arias 23 Claudio Coello 124
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