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Competition and Public Procurement — An Overview

The purpose of note is to offer a general overvidwhe main points of contact between EC
competition and public procurement law and to ptevihe reader with basic references in this
area.

I. Current Rules on Public Procurement in the EU
EC rules on public procurement include:

» Directive 2004/17/EC of the European Parliament ahdhe Council of 31 March 2004
coordinating the procurement procedures of entitiperating in the water, energy, transport
and postal services sectd@J L 134, 30.4.2004, p. 1-113].

Directive 2004/18/EC of the European Parliament @fnithe Council of 31 March 200zh the
coordination of procedures for the award of publorks contracts, public supply contracts
and public service contracf®J L 134, 30.4.2004, p. 114-240].

Directive 2007/66/EC of 11 December 2007 amendilogin€il Directives 89/665/EEC and
92/13/EEC with regard to improving theffectiveness of review procedures concerning the
award of public contractfOJ L 335, 20.12.2007, p. 31-46, transposition biy0 December
2009].

Directive 2009/81/EC of the European Parliament #rel Council of 13 July 2009 othe
coordination of procedures for the award of certailorks contracts, supply contracts and
service contracts by contracting authorities orites in the fields of defence and secyrégd
amending Directives 2004/17/EC and 2004/18/EC [0J216, 20.8.2009, p. 76-136,
transposition due by 21 August 2011].

II. Objectives and Scope of the Regulation of PuldiProcurement in the EU

Under the public procurement rules, the awardinthaity must follow transparent open
proceduresnsuring fair conditions of competition for suppdiesee e.g. ECJ Judgement of 12
December 2002, in case C-470/@®jversale Bauj2002] ECR 1-11617, at [89] (and part IV).

Public procurement (on works, goods and services}ists of two stages: the tendering process
(from the invitation to tender until the awardingcikion) and the execution stage (from the
conclusion of the contract onwards). Only the teimdeprocess falls in principle (seiefra part

VII) within the scope of the Directives, subjectdertain exemptions which should be strictly
interpreted. Such exceptions,g. certain cases of defence procurement not coverethdy
Directives, services and concessions and procureb@ow the jurisdictional thresholds of the
EC Directives, are only subject to the EC primaries and the general principles of EC law.
Public procurement law is applicable even in theesawhere a contracting authority is to
conclude a contract for pecuniary interest withtheo entity which itself also qualifies as an
awarding authority, provided that they are formaligtinct from each other and independent in
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regard to decision-making and meet some additicoalditions; see ECJ Judgement (Grand
Chamber) of 9 June 2009, in case C-480/06 — CononissGermany [2009] ECR nyr. On the
contrary, the activity of the awarding authority iath exercises over the person concerned a
control similar to that which it exercises over iwn departments and, at the same time, that
person carries out the essential part of its a@#/iwith the controlling local authority, is
excluded from the scope of the Directives; see HEliement of 18 November 1999, in case C-
107/98Teckal Srl[1999] ECR [-8121 at [50-51].

lll. The Means for Opening up Public Markets to Conpetition

The subject matter and the awarding criteria mestlbarly defined from the beginning in the
tender documents; se@ommission v French Republj2004] ECR 1-9845. The contracting
authority has the right to choose between the awaitdria of the lowest price or the most
economically advantageous tender; see Opinion abéate General Stix-Hackl delivered on 1
July 2004, in case C-247/02 Sintesi SpA v Autorita per la Vigilanza sui Lav@bblici.
Tenderers must be in a position of equality indberse both of their tenders’ formulation and of
their assessment by the adjudicating authority;rdwaiteria having the effect of conferring on
the adjudicating authority an unrestricted freedifrohoice are impermissible award criteria; see
ECJ Judgement of 18 October 2001, in case C-1$@@; Construction Ltd v County Council of
the County of May¢2001] ECR 1-7725 at [34]. Equally unacceptable erigeria not aimed at
identifying the tender which is economically theshadvantageous, but are instead linked to the
evaluation of the tenderers’ ability to perform ttentract; see ECJ Judgement of 24 January
2008, in case C-532/0Bjanakis v Alexandroupolig2008] nyr at [30].

Similarly, in the context of the assessment of thest economically advantageous tender,
awarding authorities are allowed to include in iheitation and apply ‘secondary criteria’
relating to the performance of the contrdetsocial and environmental concerns, provided (i)
they are linked to the subject-matter of the cantr@i) do not confer an unrestricted freedom of
choice on the authority, (iii) are expressly meméid in the contract documents or the tender
notice, and (iv) comply with all the fundamentaingiples of EC law, in particular the principle
of non-discrimination; see ECJ Judgement of 20&eper 1988 in case 31/8eentjes[1988]
ECR 4635; and of 17 September 2002, in case C-918@ncordia Bus Finland Oy2002]
ECR 1-7213; now positive law: Art. 38 of the Direet 2004/17/EC, Art. 2®f the Directive
2004/18/EC, and Art. 20 of the Directive 2009/81/H@e selected awarding criteria (secondary
or otherwise) must be weighted by the contractinthaerity. An award criterion with any
weighting is lawful in most circumstances; see F@yiement of 4 December 2003, in case C-
448/01,EVN AG and Wienstrom GmbK2003] ECR 1-14527 at [66-72]. In case contracting
authorities did not weight the award criteria fridme outset for justified reasons, they can specify
them before opening the tenders, as long as certeiditions are met; see ECJ Judgement of 24
November 2005, in case C-331/@4;1 EAC and Otherg2005] ECR 1-10109 at [32].

IV. A Different View of Competition?

Competition concerns in public procurement are grily internal or restricted to each of the
tenders or ‘competitions’ and only focus on theeef$ in the markets concerned sparingly.
Nevertheless, there is an increasing trend to ‘{@ke’ competition considerations into account
when analysing procurement cases under EC lawdiBoussion on the role of competition under
EC public procurement rules, see Opinion of Advedaeneral Stix-Hackl delivered on 1 July
2004, in case C-247/02Sintesi SpA v Autorita per la Vigilanza sui Lav@ubblici at [28-40].



The University of Oxford Centre for Competition Land Policy (CCLP (S) 23)

V. Application of EC Competition Rules in the Contet of Public Procurement

Arts. 81 and 82 ECT

A significant number of cartel offences take platgublic procurement markets. This situation
is not surprising, in light of the pro-collusiveateres of public procurement regulation (which
increase the transparency of the market and esttadiclear set of rules that facilitates monitoring
and retaliation, particularly in repeated interactiamongst bidders). For a recent case, see
Competition: Commission fines members of gas itestdilawitchgear cartel over 750 million
euros Press Release IP/07/80, 24/01/208Vailable athttp://europa.eu/rapid/searchAction.do
See also OECD Observer—Policy Briefighting Cartels in Public Procuremen©ct. 2008,
available atwww.oecd.org/dataoecd/45/63/41505296. pdf

Abuses of a dominant position against the publigebware rare, since public buyers are usually
power buyers and can countervail the market powerfirmms in a dominant position.
Nevertheless, they cannot be excluded automaticHiig analysis, however, tends to mix issues
regarding the dominant position of tenderers aatl ¢fithe contracting authority. For an account
of a recent case, s€eosecutor Examines Public Procurement Interim Miees Claim 30 April
2009, available at http://www.internationallawoffice.com/Newsletterstdil.aspx?g=2c5b830f-
b8a7-4d79-a4d9-6dad9c11156a

Notwithstanding the above, public buyers are sulbistiéy excluded from the direct application
of articles 81 and 82 ECT by the case-law on theept of ‘undertaking’ for the purposes of EC
competition law unless they develepbsequenéconomic activities; see Judgement of the Court
(Grand Chamber) of 11 July 2006, in case C-205/G3Hederacion Espafiola de Empresa de
Tecnologia Sanitaria (FENIN) v Commissi@®d06] ECR 1-6295. So, in carrying out an activity
that is well connected with the exercise of puplievers and so not in itself economic in nature,
the organisation is not an undertaking; see Judgemwiethe Court (Second Chamber) of 26
March 2009, in case C-113/07 PSelex Sistemi Integrati SpA v Commission and Earope
Organisation for the Safety of Air Navigation (Ecoatrol) [2009] ECR nyr.

Art. 86 ECT

Public procurement considerations are relevartiéranalysis under art. 86 ECT, as it is involved
in one of the key conditions included in thkmark test—ie compliance with public procurement
regulations is seen as a guarantee that the coatpmnsatisfied to the undertaking that renders
economic services in the general interest is noéssive. See Judgement of the Court of 24 July
2003, in case C-280/00Aktmark Trans GmbHR003] ECR I-7747.

Art. 87 ECT

The interrelation between State aid and public ymament is twofold. On the one hand (and
building up on the conceptual basis underneath Attimark test, compliance with public
procurement rules excludes the existence of anueretonomic advantage’ in the award of a
public contract and, consequently, determinesnbpplicability of art. 87 ECT-e the award of
the public contract will not constitute State #fke Assessment of the Commission of 30 May
2007, in case N 46/2007Welsh Public Sector Network Scher@¢2007) 2212 final; and Néra
Tosics & Norbert GaalPublic Procurement and State Aid Control — The dsefi Economic
Advantage2007(3) EGCOMPETITION PoLICY NEWSLETTER15 (2008).
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On the other hand, recipients of State aid caneatxzluded from public tenders automatically
and contracting authorities hold discretion to egel themexclusivelywhen the award of the aid
was illegal—that is, recipients of legal and authorised Stai® cannot be excluded. See
Judgement of the Court (Sixth Chamber) of 7 Decer2b0, in case C-94/99 ARGE[2000]
ECR 1-11037.

Merger Control under Regulation 139/2004

The fact that a merger concerns public procuremmarkets usually alters the ‘standard’ market
analysis conducted by competition authorities. &itiee merged entity is expected to face buyers
with significant market power, the regulatory apgmio tends to be relatively more permissive in
public procurement markets (particularly on the aapiual basis that competition is for the
market, rather than in the market and that matkates are less telling or reliable in this context)
See Decision of the Commission of 21 Jan 2004agse € OMP/M.3304 GE/Amersham

VII. Continuing the Opening-Up to Competition — Bridging the Two Stages

In the course of the execution of the contract,uasuccessful tenderer must be regarded as
individually concerned by an amendment of a sigaiit condition of the invitation to tender. If,

in this stage, the contracting authority is authedi to make such changes at will, the terms
governing the award of the contract, as originkllgl down, would be distorted. In consequence,
the uniform application of the conditions of thevitation to tender and the objectivity of the
procedure would no longer be guaranteed, which dvingvitably lead to infringement of the
principles of transparency and equal treatmentesswd®en tenderers. See ECJ Judgement of 29
April 2004, in case C-496/99 BAS Succhi di Fruttd2004] ECR [-3801 at [120-121].

More precisely, changes of the provisions of theteaxt, during the currency of the contract,
which are materially different in character frone tbriginal contract, demonstrate the intention of
the parties to renegotiate the essential termisadfcontract and so qualifies as a new award of the
contract; see ECJ Judgement of 19 June 2008, ;1 Cakb4/06 Pressetext Nachrichtenagentur
GmbH,[2008] ECR 1-4401at [34], and Opinion of Advocate General Kokottl&f March 2008,

in case C-454/0@ressetext Nachrichtenagentur GmbH

Besides, in open and restricted procedures, ndigosaon fundamental aspects of contracts
whose outcome is likely to distort competition @m@hibited; discussions for the purposes of
clarifying or supplementing the tenders are allowmvided that this does not involve
discrimination; see the so-callBan-on-negotiationgOJ L 111, 30 April1994, p. 114].

VIII. Discontinuing Competition

Contracting authorities are by implication giver thption to decide not to award a contract put
out to tender. Such an option is neither limite@xoeptional cases nor subjected to being based
on serious grounds; see ECJ Judgement of 16 Decetf8, in case C-27/9Bracasso and
Leitschutz[1999] ECR 1-5697 at [23 and 25]; and CFI Orderl8f October 2007Evropaiki
Dynamikj OJ C 315 of 22 December 2007, p. 39, at [51].
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IX. Remedies

In cases of unlawfulness of a decision relatingricaward criterion, the national review body is
granted the option to annul the decision or to dvelamages (depending on the options made by
the member State in the implementation of the réaselirectives). If it annuls the decision, the
contracting authority is obliged to cancel the iation to tender; ECJ Judgement of 4 December
2003, in case C-448/0EVN AG and Wienstrom Gmb2003] ECR 1-14527 at [89-95].

Member States are required to ensure that, pridhéoconclusion of the contract, the award
decision is in all cases open to review in a pracedvhereby an applicant may have that
decisionset asideif the relevant conditions are met, notwithstagdthe possibility, once the
contract has been concluded, of obtaining a damagaesd. See ECJ Judgement of 28 October
1999, in case C-81/98Icatel,[1999] ECR I-7671 at [43]. The setting aside ofeidion means
that tenders seeking review retain their chancesviohing the contract. For this reason a
standstill period is required between the awardsitat and the conclusion of the contract; see
Opinion of the Advocate General Mischo of 10 Jug@9] in case C-81/98catel, at [38]; now
positive law: Art. 2d of Directive 2007/66/EC.
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