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COMPENSATION WHEN ONE PARTY FAILS OR REFUSES TO PERFORM
The aim of this lecture is to present a survey of the main principles of the law on compensation for breach of contract organised as ten points. It is important to understand that although the principles may be reasonably straightforward, the way the apply in real life can be difficult, and the way they work in commercial litigation much harder still. But no matter how complex the case may be, the foundations are all the same.
For the purposes of this lecture we are concerned with four provisions of the Contract Act in particular:

39.  Effect of a refusal of party to perform promises wholly. When a party to a contract has refused to perform, or disabled himself from performing, his promise in its entirety, the promisee may put an end to the contract, unless he has signified, by words or conduct, his acquiescence in its continuance.

73.  Compensation for loss or damage caused by breach of contract. When a contract has been broken, the party who suffers by such breach is entitled to receive, from the party who has broken the contract, compensation for any loss or damage caused to him thereby, which naturally arose in the usual course of things from the breach, or which the parties knew, when they made the contract, to be likely to result from the breach of it.
Such compensation is not to be given for any remote and indirect loss or damage sustained by reason of the breach.

When an obligation resembling those created by contract has been incurred, and has not been discharged, any person injured by the failure to discharge it is entitled to receive the same compensation from the party in default as if such person had contracted to discharge it and had broken his contract.
Explanation. In estimating the loss or damage arising from a breach of contract, the means of remedying the inconvenience caused by the non-performance of the contract must be taken into account.

74.  Compensation for breach of contract where penalty stipulated for. When a contract has been broken, if a sum is named in the contract as the amount to be paid in the case of such breach, or if the contract contains any other stipulation by way of penalty, the party complaining of the breach is entitled, whether or not actual damage or loss is proved to have been caused thereby, to receive from the party who has broken the contract reasonable compensation not exceeding the amount so named or, as the case may be, the penalty stipulated for.


Explanation. (omitted)

75.  Party rightfully rescinding the contract entitled to compensation. A person who rightly rescinds a contract is entitled to compensation for any damage which he has sustained through the non-fulfilment of the contract.

The ten points which we will cover are as follows:
Two introductory points
1.
The two circumstances in which the party who has broken the contract is liable to pay compensation

2.
The two senses in which the term ‘rescission’ is used in the Contract Act

Eight detailed points

3.
The rules and general principles by which a court calculates compensation for breach of contract
4.
‘Loss or damage’: the meaning of each term
5.
‘Loss’: identifying what exactly has been lost
6.
‘Caused to him thereby’: the concept of causation
7.
Losses which are disqualified because they are too remote from the breach
8.
Other limitations on the recovery or calculation of compensation

9.
Compensation in respect of non-pecuniary damage

10.
The role of penalty clauses

1.
The two circumstances in which the party who has broken the contract is liable to pay compensation
According to the Contract Act, there are two circumstances in which a party who has broken a contract is liable to pay compensation. By far the most important of these is Section 73, which applies in every case in which a contract has been broken: that is to say, has not been performed according to its terms and according to the law. Most of this lecture is therefore concerned with Section 73.
The second circumstance is where one of the parties to the contract refuses to perform his promise in its entirety, Section 39 means that the promisee may be entitled to put an end to the contract; and if he does so, Section 75 allows the court to order compensation to be paid.
In truth, Section 75 does not really add anything to Section 73, but it is helpful to be told that if the innocent contracting party does exercise his right to put an end to the contract, this does not mean that the contract ceases to exist. It just means that there is no longer an obligation to perform the promises, and that in place of that, the innocent contracting party is entitled to demand compensation. 

We need to be a little careful with the language used in Section 39. It says, and it may appear to mean, that even the tiniest refusal to perform the entirety of a promise will allow the innocent party to bring the contract to an end, but if you think about it for a moment, that cannot be completely correct. If I make a contract to drive you to work every day for a month, leaving your house at 7.30, but on one day I tell you that I have to take my son to school tomorrow, and will therefore be a few minutes late, it is most unlikely that Section 39 allows you to bring the contract to an end. The reason is that this rather drastic remedy cannot be used when there is a trivial breach, even though it is perfectly true that the promise, in its entirety, will not have been performed in its entirety. For this reason Section 39 will not always allow the innocent party to terminate the contract, and in those cases, Section 75 will not be the basis on which compensation may be claimed. But there has still been a breach of contract - if a rather trivial one - and if loss or damage was caused by it, compensation may be ordered.
2.
The two senses in which the term ‘rescission’ is used in the Contract Act

Section 75, as you will have noticed, does not use the language of ‘putting the contract to an end’. Instead it speaks of the innocent party ‘rescinding’ the contract. 

This is rather unfortunate, and is liable to cause confusion to those who do not think clearly. What is being described in Sections 39 and 75 is the case in which a perfectly good contract has been made, but where one of the parties to it fails to perform his promises, in response to which the other party brings the contract to an end. You can see this clearly in Section 39; and you can see it almost as clearly in Section 75 where the Act speaks of rescission ‘through non-fulfilment’. After all, it is possible to speak of fulfilling or not fulfilling a contract which was validly made, but it does not make sense to speak of not fulfilling a contract which has been annulled.

On the other hand, and by contrast, if a contract is voidable for coercion, fraud, misrepresentation or undue influence, as is provided for by Sections 19 and 19A, the result is that the contract is treated as though it had never been entered into. This is why Section 64 provides that the party who rescinds the contract has to restore any benefit which he received prior to the rescission. In such a case, there is no question of compensation, for the effect of this form of rescission is to make the contract disappear.

It is regrettable that the drafters of the Act used the term ‘rescission’ to describe two very different processes; the same is true of Section 35(a) of the Specific Relief Act. But in this lecture, if rescission is relevant at all, it is in the sense of ‘putting an end to the contract’ and the question of compensation which arises: that is to say, Sections 39 and 75, but not Sections 19 and 64, of the Contract Act.
3.
The rules and general principles by which a court calculates compensation for breach of contract

We now return to the way a court deals with the question of compensation which arises when a contract has been broken, and (which is the same thing, really) when a contract had been rescinded by reason of non-fulfilment. The Act tells us that the party who suffers by the breach is entitled – note this: it is an entitlement, not a discretion, so the task of the court is to assess what the rest of Section 73 tells the court to award, rather than to operate some form of discretion – to receive compensation for any loss or damage caused to him by the breach.
This means that the court must calculate the figure which will put the plaintiff into the position which he would have been in if the contract had not been breached. To make the same point another way, the court should consider the position that the plaintiff would have been if the contract had been performed in its entirety, should look at the position in which the plaintiff was when the breach took place, and calculate the difference between the two. That sum, in principle at least, will represent the loss or damage caused to the plaintiff by the breach, and that will be the sum, in principle at least, which the plaintiff is entitled to claim. So suppose A contracts to buy a quantity of rice from B, for delivery on a certain date, at a price of 50,000 kyats, Suppose that B does not deliver the rice, and when A goes to market to purchase replacement rice, he finds that the price has risen and he has to pay 80,000. If he had not paid B in advance, he is entitled to recover 30,000 as compensation for the loss caused to him by the breach; if he has paid B in advance, he would be entitled to recover 80,000, because these are the figures which represent the loss caused to him by the breach.
The general principle is easy to state, but real life produces cases in which this simple principle is not so easy to apply. It may be obvious that if a rice farmer makes a contract to sell a quantity of rice to a merchant, but then fails to deliver the rice contracted for, the merchant will need to go to the market to buy replacement rice, perhaps at a higher price. But what about the profits which he expected to make on resale of the rice ? What if the merchant had an unusually profitable contract in view, and he now says that his losses are far greater than might ordinarily have been expected ? What if the farmer decides not to sell to the merchant because he has received a much better offer, and chooses instead to sell the rice and keep the profit: can the merchant make a claim to the profit made by the farmer ? What if the rice merchant fears that his reputation will be damaged if it is known that he cannot fulfil the contracts which he has made, and that this damage to his reputation will give rise to real financial losses ? What if the rice merchant, when he learned of the breach of contract by the farmer, could have gone into the market and obtained replacement rice at a slightly higher price, but did not, and by the time the case comes to court, finds that the cost of obtaining the cost of replacement rice would be much higher than it was when he first learned of the breach ?
These may be simple examples, but in modern law, especially commercial law, although the contracts may be more complex, and the sums of money much larger, the legal problems are just the same. Section 73 requires a court to assess the loss and damage caused to the plaintiff by the breach, and to order compensation to be paid in that amount. This means that Section 73 has a lot of work to do: in cases large and small. It also means that the court must calculate the damages, and must explain the basis of its calculation. Because unless a court explains how it arrived at the conclusion which it reached, it is impossible to see whether it applied the law properly. And whenever that happens, the rule of law is placed in peril.

4.
‘Loss or damage’: the meaning of each term

We should start by asking what is covered by the words ‘loss or damage’. We will start with loss.

Loss means financial loss, loss of money. That may refer to the money which a person had but as a result of the breach of contract, now does not have; it may refer to money which he would have obtained if the contract had been fulfilled but which, because of the breach of contract, he does not obtain. It may refer to the money he paid for goods which were not delivered, and which he now wants back. It may mean the money which he spent in purchasing in the open market the goods which should have been delivered in fulfilment of the contract, which is money which he would not have spent if the goods have been delivered. It may mean the money which he spent in rectifying the work done or services rendered under the contract when the work or services did not fulfil the specifications of the contract. It may mean the profits or gains which the plaintiff would have been able to make if the contract had been performed, be selling the goods on, or by being able to enter into a separate profitable contract. In all of these cases the plaintiff may say, and the law may allow him to argue, that the sum of money which he claims is loss caused to him by the breach of contract.

It is not clear whether ‘damage’, in this context, has a distinct meaning, for lawyers tend to use the expression ‘loss or damage’ as an expression which covers all forms of diminution or depreciation, which may be easily assessed in money terms, as well as those which are less easy to value. For example, if a taxi driver breaches his contract with a passenger by driving the vehicle in a reckless manner, as a result of which the passenger sustains a broken arm, the financial losses may be easy to quantify: medical expenses incurred, wages lost, and so on. But pain and suffering was also caused to him by the breach of contract, and if the law of contract allows compensation in respect of this, it is more natural to refer to it as ‘damage’ than as ‘loss’. Unsurprisingly, perhaps, the law is more cautious about ordering compensation for damage of this kind than it is when assessing financial loss. 
5.
‘Loss’: identifying what exactly has been lost

Let us return to the meaning of loss. The law compensates a plaintiff for what he has lost: the guiding principle is to ask what the breach of contract caused him, the plaintiff, to lose, always bearing mind – as we will see in a moment – that not every disadvantage which flows from the breach of contract can be said to be a loss caused by the breach of contract so far as Section 73 is concerned.
There are some cases in which a plaintiff may be able to argue that he has sustained or incurred financial loss, but the circumstances in which he has done so suggest to the court either that what he says was his loss may have been a loss but not really the result of the breach, or that it was not a loss at all so far as the law is concerned. In either case, Section 73 will not allow compensation in respect of it. We can take a couple of cases to demonstrate the point. 

Suppose a builder makes a contract with a client to build him a house, and that the contract specifies that the house is to be constructed on pillars so that the floor of the house is one meter above the level of the ground. Suppose the builder completes the building, but that the height of the floor above ground level is just less than one metre. There is no other fault with the building, and there is absolutely no reason to suppose that the house will suffer from being slightly lower. The client, however, is very unhappy, and proposes to demolish the house and have it built to the original specifications. He may say that the whole of the cost of doing so will be a loss, caused to him by the breach of contract, and that he is entitled to compensation for that expense.

There are several possible reasons why compensation should not be ordered for the cost of demolishing and rebuilding a perfectly good house. One would be that the loss, the cost of re-doing the work, was remote and indirect, which means that the second paragraph of Section 73 would disallow it: we will deal with that in detail in a while. Another might be that the loss is considered to have been caused to the plaintiff not by the breach of contract, but by the plaintiff’s own independent decision to incur the expense and suffer the loss: one might say that the cause of the loss was not the breach of contract, even though it is true that the expense would not have been incurred if the contract had not been broken. Those would be two reasons to refuse compensation. 

But as against this, there are many cases in which ‘the cost of putting things right’ can be used as the basis for compensation: the case of the buyer who has to go to the market to obtain his rice when the seller does not deliver will be entitled to compensation to cover the financial loss which he suffers and which is caused to him by the breach. If there is a distinction between the two cases - and common sense strongly suggests that there is, or should be - what is the difference ?

Courts in other common law jurisdictions have tended to say that there is a distinction between two classes of case. In one, it is reasonable for the plaintiff to incur expense in making provision for what was not done or delivered when the contract was not fulfilled: in those cases, the plaintiff will be expected to act in a reasonable way, such as by going to market to make alternative provisions. In the other, it is unreasonable for the plaintiff to incur expense in ‘putting things right’, because they are already more or less right, and any expenditure is therefore inappropriate. In these cases, it may be appropriate to allow a small sum to reflect the fact that the plaintiff did not quite get what he contracted for, but the loss caused by the breach of contract is very minor, and compensation should be very minor as well.
The difference between these two cases helps us to understand that what a court is required to do is to ask itself what the plaintiff has lost by the breach of contract which occurred: that is not quite the same as asking what the plaintiff has spent in response to the breach of contract. Not everything which the plaintiff says is a loss is one which the law recognised as a proper basis for compensation.

There will be other cases in which the breach of contract seems to cause no financial or other loss, but the plaintiff considers that he should receive compensation. For example, suppose I pay a courier 20,000 kyats to deliver an important legal document to a particular address. The contract requires the courier to deliver the document himself, but suppose he gives it to an errand boy, and pays him 2000 kyats to deliver it instead, keeping the other 18,000. If the document arrives safely and on time, I am in the position in which I expected to be when the contract was fulfilled: it is also the case that I am in that position in circumstances which were not those I agreed to. I may say that I have lost 18,000 kyats, or (which is another way of saying the same thing) that I could have paid 2000 kyats for delivery by a stranger, but paid the far larger sum of money because I wanted security and a guarantee of delivery. Have I suffered a loss ? In a case like this it is really very hard to see what the answer should be. Most people will probably agree that I have lost something, but when asked to say in detail what that something is, the answer is suddenly much harder to give. Some people may argue that what I have lost is the 20,000 kyats, but that is a very difficult argument to sustain. For if the document was delivered - and, as it happens, it was delivered - I would not have that 20,000 kyats, which was the agreed price paid for the delivery. Ordering compensation in the sum of 20,000 kyats therefore puts me in a much better position than I would have been in if the contract had been performed. So that cannot be correct. It is no better if the suggestion is that I should receive 18,000 kyats in compensation, because if the document was delivered - and, as it happens, it was delivered - I would not have had that 18,000 kyats in my wallet either. When we ask ‘what have I lost ?’, it is not completely easy to give a good answer. The truth may be that the defendant took a calculated risk, and in this case he got away with it. The law does not find that shocking, and neither should we. 
What these examples show is that it is not always easy to say, in a satisfactory way, what counts as a loss. Sometimes it all depends on how you look at a single set of facts. Even if there is an illustration in the Contract Act, it may not be sufficient. If we go back to the case of the house builder, Illustration (f) says this:
‘A contracts to repair B’s house in a certain manner, and receives payment in advance. A repairs the house, but not according to contract. B is entitled to recover from A the cost of making the repairs conform to the contract.’

This seems to be an example in which the difference between what the contract stipulated and what was done was substantial. Suppose a storm does severe damage to the tiled roof of B’s house, and A agrees to repair the roof. Although the contract requires A to repair the roof with tiles, he instead uses sheets of corrugated iron to make a roof which is secure against the bad weather, but which is very ugly to look at. No doubt a court would say that B is entitled to recover from A the cost of having the repairs done properly, for this is a case in which B should not be made to accept the result of the work actually done by A. In the case of the house built a little too close to the ground, however, it may be that the client should accept that the discrepancy between the contract and the actual performance is small, and the law should require him to accept it. Where is the distinction ? The answer, which is admittedly unsatisfactory, is that is lies in common sense more than in anything else.
The point is that we need to focus on what the plaintiff says is the loss caused to him by the breach of contract; we need to ask what the plaintiff has actually lost because of the breach, and we then try to put a figure on that loss. The law does not allow the plaintiff to create or invent losses where there really are none; and it does not say that wherever there is a breach of contract there must, inevitably, have been a loss.
The final point, and the one to which we will have to return, arises this way. If I am the seller of rice, and I fail to deliver the rice on the date on which it was due, the immediate result is that the merchant loses the rice which he had a right to have delivered to him. The law considers that to be a loss, and it has rules which put a value on it. But the merchant may also say that he has lost, not only the quantity of rice which I contracted to deliver, but also the profits which he stood to gain from trading with this rice. Perhaps he had already made contracts to sell it on, and if he is now unable to perform those contracts, he may have to pay compensation to his customer: is that a loss caused by the breach of contract ? Perhaps he was intending to keep the rice till the market price rose and then sell it; and he cannot now do this: is that a loss ? When questions of this kind arise, the answer which the law usually gives is that these may be losses, but they may be too remote or too indirect to justify compensation. We will postpone dealing with them until later.

6.
‘Caused to him thereby’: the concept of causation
The fact that there was a breach of contract, and that there was loss, does not always mean that the loss was caused by the breach of contract. If X steals my umbrella, and I go out into the street while it is raining and get wet, would it be right to say that X caused me to be soaked by the rain ? My guess is that some people will say yes, and others will say no; and what this simple example shows is that the meaning of ‘caused’ can be a flexible one. And that is another way of saying that the idea of causation is sometimes a complicated one. 

Section 73 speaks of loss or damage ‘caused to him thereby’. Suppose I intend to purchase premises in Yangon for the purpose of my business, and I make a contract with a professional valuer to advise me whether the premises are worth the money which I am going to pay for them. He does not perform his task properly, and reports that the building is in good condition when it is not. The result is that I pay 20% more for the building than I would have agreed to pay if the valuer had performed his contract properly; to put it another way, I would not have entered into the contract which I did enter into. But in the following year there is a collapse in property prices, and the building is now worth only 50% of what I paid for it. If I sue the valuer for breach of contract, is the loss caused to me by his breach the 20% extra which I paid over the real value, or the full 50% ? The answer is that the valuer may be liable for the extra 20%, which represents the actual money lost as a result of his breach of contract, but not for the 50%, because that was caused by the general collapse in property values. It was not caused by the valuer’s breach. We can demonstrate it this way. It is true to say that if the valuer had fulfilled his contractual duty to me, I would not have entered into the contract which I did make. In one sense, then, all the adverse financial consequences were triggered by the breach of contract. But I was looking to take premises in Yangon, and if I had not taken these, I would have taken other premises, and if I had done, I would have been hit by the same collapse in property values. The losses resulting from the collapse in the property market were not caused by the valuer’s breach of contract, because they would have hit me in any event. The full loss may have been triggered by the valuer’s breach of contract, but it was not caused by it. 
But even if we are satisfied that the losses were caused by the breach of contract, there is another problem to be confronted before the court will order compensation.  

7.
Losses which are disqualified because they are too remote from the breach

Section 73 is drafted on the basis that there are some losses, which can be shown to have been caused by a breach, for which it is fair or sensible to hold the party who had breached his contract liable, but other such losses which for which it would not be appropriate to make the person who has breached his contract pay compensation. It has to be like this. The Contract Act states the basic rule of Myanmar law on which commerce - whether at village, or township, or national, or even international level - is carried on. You would have to be crazy to make a contract if the consequence of doing so was that you were absolutely responsible for every possible adverse consequence, no matter how unlikely or surprising, if things do not go entirely to plan. Every person who entered into a contract would do so at the risk of being ruined by it. This would make little sense in any society, but it makes absolutely no sense in a society which is now starting to become one in which commerce thrives and helps people to improve the standards of their lives. So the law places some limits on the risks to which a person who makes a contract is exposed if things go wrong. Section 73 deals with this issue in two separate, but related ways. Both of them suggest that there are losses which may well be caused by the breach, but for which Section 73 does not make the defendant pay. 
The first paragraph of Section 73 requires the loss, caused by the breach of contract to be either loss which naturally arose in the ordinary course of things, or loss which the parties knew, when they made the contract, to be likely to result from the breach.
Sometimes a loss, which is caused by the breach, does not arise naturally or in the ordinary course of things. Suppose I make a contract with a driver that he will collect me at 5 pm from outside my office in Merchant Street, where I will be waiting. The driver is late, and while I am waiting for him to arrive, a delivery boy loses control of his cart and crashes into me. I may suffer both loss and damage, and if the driver had not been so late, I would not have suffered at all. But in this case the loss and damage did not arise naturally, or in the ordinary course of things; and it was not something which, when we made the contract, the driver knew was likely to occur if he breached the contract by being late. It was an unnatural, unusual, event, and it will not form part of the compensation for which I can make a claim against my driver.  

Now suppose that I am a printer, and that my printing machine needs a repair to a certain part. Suppose I tell the repairer, who agrees to complete the work by Friday, that if he does not get it back to me in time, I will not be able to resume work and will lose business. If the repair is unjustifiably delayed I lose business and, as Illustration (i) to Section 73 says, I can claim compensation from the repairer for the average amount of profit which I would have made if the repair had been carried out on time. But if the business I lost was an especially lucrative contract with the government, I will not be able to include that in my claim for compensation, as that was not a loss which arose in the ordinary course of things, or a loss which the repairer knew was likely to occur.
Now suppose I am a farmer who makes a contract to sell rice to a merchant who, as I know, will sell the rice on and make profits on the resale. I know, if I think about it, that if I breach my contract and do not deliver the rice, the merchant will have to go to market to buy replacement rice; and if he has to pay more than he was going to pay me, the loss is one which naturally arose in the ordinary course of things: either way, Section 73 says that I must pay the difference. But what if the merchant does not go to market for some reason, and as a result of not doing so, he loses the profits which he would have made by re-selling the rice he had agreed to buy from me: can he claim compensation for the losses resulting from the lost resales ?

According to the illustrations given by Section 73, he can claim this lost profit of resale or subsequent use if he had told me that the time of making the contract that he was buying the rice for the purpose of re-selling it to another person. Illustration (j) to Section 73 says so. 
But what if he did not tell me of the use he had for the rice ? If I did not know about it, he will not be able to obtain compensation for the loss of this other use (whether resale or something else). According to Illustration (q), if a seller fails to deliver cloth which is going to used to manufacture a particular garment which has to be made on a certain day, such as a wedding dress for a client, the seller is liable to pay any extra sum which the buyer has to pay in order to buy alternative cloth in the market, but he is not liable to compensate me for the profits which I will now not make on the sale of the garment. It appears from the example that if I did not know of the use the cloth was to be put to, I cannot be made to compensate the manufacturer for the lost profit.
These two cases are easy to understand, but real life is more complicated that this. For if I sell rice to a merchant, or sell cloth to a garment-maker, even if he says nothing to me about the use he has for the rice or the cloth, I know that a merchant generally resells the rice he buys, for profit, and that the garment-maker generally makes up the cloth into clothes in order to sell the product, because that is what they do. This is something which I know without needing to be told. In such a case, if the merchant or the garment-maker loses business profits, is the fact that I would have expected this to happen enough to make me liable to compensate for the losses ?

The Illustrations given under Section 73 do not make the answer clear, because they only deal with the easy cases in which the defendant actually knew of the potential loss because he had been told about it, or did not know of the potential loss and had not been told about it. At this point, we must therefore go back to principle. 

One possible answer is that on these facts I am not liable to pay compensation for the plaintiff’s loss of profit or gain. I had not been told, and did not know, the details of these onward contracts. I did not sell ‘rice for selling on’, or ‘cloth for making up into a wedding dress for X’: I sold rice to a customer, and cloth to a customer. The immediate loss to the merchant or garment-maker caused by my non-delivery was one which in some cases at least, could have been dealt with by their going out and getting replacement supplies. Had they done that, Section 73 certainly allows them to be compensated for the means by which they remedied the inconvenience, but if they did not do that, they failed to take a proper step, which we sometimes call mitigation of loss; and as a result, the consequences of that failure to mitigate are not my responsibility. And finally, Section 73 goes on to say, in the second paragraph, that ‘compensation is not to be given for any remote and indirect loss or damage sustained by reason of the breach’. In other words, there are losses caused by the breach, and indirect losses sustained by reason of the breach; and the profits from resale are indirect losses, not direct losses, so far as my breach of contract is concerned. Section 73 allows compensation for the former, but not for the latter. 

The opposite answer is possible as well. The rule in Section 73 says that if I actually knew that the particular loss was a likely consequence of the breach, I am liable to pay compensation in respect of it. In the case of the rice merchant, for example, this does not require me to know that the merchant was going to sell a ton of rice to a named company on a particular day at a particular price, although if I did know that, it is very likely that I am liable to compensate for the lost profit if the contract is lost. But even if I did not know this, I know that a merchant is in the business of trading in rice. Of course I knew that he was going to sell it on and make profits, and I did not need to be told it: there are some things which I know without needing to have them told to me. It is true that I did not know the details, but so what ? The nature of the loss is well known to me, even if the details are not: and in my opinion, in such a case, there is no objection to ordering compensation.

Plainly this can be a tricky area of law; and the more complex contracts become, the more challenging it may be to draw the lines which Section 73 requires us to draw. It is probably fair to say that English law is now more willing to allow compensation for the adverse consequences of a breach of contract than is Myanmar law appears to be. Section 73 places a rather restrictive limit on the losses for which compensation can generally be claimed: no doubt this is done to encourage people to make contracts (their liability if things go wrong is not as extensive as it would be under some other systems of law, such as English or (especially) US law). It also encourages plaintiffs, who suffer a breach of contract, to act efficiently, and not to sit back and then try to hold the defendant responsible for all the adverse financial consequences of the breach. 

And in a sense, many of these limitations merge into each other. Illustration (r) to Section 73 deals with a delayed sea passage from Yangon to Sydney, where the delay means that I arrive in Sydney too late receive a sum of money. We might say that the loss of the money in Sydney was not the loss of the performance for which I paid the carrier, because the carrier did not promise to get me to Sydney to claim the benefit which was waiting for me there. He promised to get me to Sydney; and the benefit which was waiting or not waiting in Sydney was no part of the contract. We might say that what happened in Sydney was not caused by the carrier: if the reason for the delay was stormy weather, any ship travelling from Yangon to Sydney would have been delayed, and this carrier did not cause the bad weather. We might say that the loss of the benefit in Sydney did not arise in the usual course of things, or that it was a remote and indirect loss sustained by reason of the breach. 
The truth is that in all legal systems, much work and much thinking is needed to decide which unwelcome effects, which happen after a breach of contract, are to be made the responsibility of the defendant who has breached the contract, and which are to be regarded as regrettable but not the financial responsibility of the defendant. In this respect, Myanmar law is just as difficult to explain as is the law in other common law systems, because the number and variety of contracts, and circumstances of contracts, to which this single rule applies, is so vast.
8.
Other limitations on the recovery or calculation of compensation

Section 73, and the Illustrations and reasoning of the courts which explain how it works, deals with the principal grounds on which compensation may be awarded to the plaintiff against a defendant who has failed to fulfil the obligations of his contract. 

But there are certain other questions which are important in the law of compensation and on which neither Section 73 nor the rest of the Contract Act gives any guidance. One of them is the question whether the parties, when making a contract, may include a term which limits or restricts the compensation which a court may be asked to award when there is a breach of contract.

There is a strong reason why contractual terms of this kind should be given effect in law. Parties who make contracts, and who are aware of the financial risks which they run if there is a breach of contract, may wish to limit their exposure to claims for damages. If they do this, they may be able to contract at a price which their customers can afford to pay; but if their liability to pay compensation were to be unlimited, except by Section 73, it would make it very risky to enter into contracts, or risky to do so at an affordable price. The various examples of drivers and farmers mentioned earlier make the point very well. And in large commercial contracts, the contracting parties may be unwilling to allow liability to pay compensation to be open-ended. They may therefore include a term in the contract which limits the compensation claimable or payable in the event of a breach of contract.

And they will expect the courts to enforce it. The question is whether the court will, for Section 73 does not contain words like ‘unless the parties have otherwise agreed’, or anything of that sort. So will a court give effect to such a term in a contract ?
The answer must be that the court will give effect to this limitation on compensation. One possible basis for this conclusion would be the language of Section 74, which certainly does suggest that if the parties have named a sum in the contract as the amount to be paid in the event of a breach, that sum may be recovered, whether or not there is any actual loss or damage. However, there is a problem, for Section 74 appears to be dealing with contracts which provide for a sum to be paid which is more than the actual loss or damage, for it also deals with promises to pay a penalty; but one would hope that a court would be prepared to see Section 74 as a sufficient basis for the conclusion that where the parties have agreed that the sum to be paid by way of compensation should be less than the actual loss, the parties should be held to their agreement.

But even if this is right, it opens up a separate problem. For if it is possible for the parties to agree to limit the compensation which a court may award, it is also possible for one of the contracting parties to take unfair advantage of his more powerful economic position, and to impose on the other party, who may have little practical choice but to agree to it, a drastic limitation on the compensation which can be claimed. Suppose an employer, or a provider of services, or a lawyer, or a bank, drafts a contract, to be signed by an employee or client, which states that in the event of a breach of contract by the employer, bank, et cetera, the amount of compensation is limited to 1000 kyats, no matter how enormous the actual loss or damage. Would a court simply accept that if this is what the parties have agreed to, it must be accepted and enforced ?
In almost all other countries of the common law world, it has been found necessary to amend the law to give a court power to protect a weak party from the unfair exercise of contractual power by a strong party. This, notice, cannot be done under Sections 19 or 19A, because no-one is trying to rescind the whole contract (as to which, see Specific Relief Act, Section 35) ; the objection in this case is to one particular term. 

When I asked lawyers in various kinds of legal practice in Myanmar, they told me that they would expect a court to enforce a contract term of this kind, no matter how unfair it appeared to be. Of course, these lawyers have a far better understanding than I have of what a court in Myanmar would do when confronted with a contract term which it considered to be unfair. 

It appears to me that if the court wishes to deprive such a term of legal effect, it could do so. It could observe that Section 74 is not directed to such a case, and that it does not say in Section 73 that the parties to a contract may cut down the compensation which a court may order to be paid. The court may also observe, from Section 74, that if a penalty clause will only be enforced in a limited way – whatever the clause says, the court will not order more than reasonable compensation – it would be very odd to enforce an unreasonable limitation clause. Think about it: Section 74 protects a party who has breached his contract from having to pay more than is reasonable. Why would the law wish to protect a party who has breached his contract, but not assist the party who has not breached his contract ? What would be the sense of that ? It would make sense, as a matter of legal policy, for a court to decide that a provision in a contract, limiting damages, cannot be given effect where it would limit compensation to a figure below what is reasonable. But at the moment it is not clear whether this is the correct interpretation of the Contract Act.

There will be more to say about penalty clauses, but before we do that, we must say a little about compensation for non-pecuniary damage.

 9.
Compensation in respect of non-pecuniary damage

We have already mentioned that if a breach of contract – say the driver drives recklessly and injures his passenger – causes non-pecuniary damage, such as a broken arm, compensation may be claimed, but the assessment of the proper amount will be more difficult. But a different problem arises when one of the effects of the breach of contract is that the other party is made to suffer annoyance, or humiliation, or anger, or distress. For example, if I make a contract with a restaurant to provide an excellent meal to someone who is important to me, but the restaurant makes a terrible job of it, it is not clear that I suffer much pecuniary loss: after all, I did expect to pay the money which I paid. But I may well suffer humiliation, loss of face, anger, and distress at the bad impression which the breach of contract by the restaurant has caused to me. Can I claim compensation for this ? 
The answer given by the Contract Act is probably not. Illustration (n) states that:

‘A contracts to pay a sum of money to B on a day specified. A does not pay the money on that day. B in consequence of not receiving the money on that day is unable to pay his debts and is totally ruined. A is not liable to make good to B anything except the principal sum he contracted to pay, together with interest up to the day of payment.’  

On the assumption that becoming ‘totally ruined’ was a distressing experience for B, B might have hoped that this distress, which would not have happened if the contract had not been broken, would be seen as damage for which compensation was payable. But the Illustration says not. There may be two reasons for this. The first might be that this kind of thing is regarded as ‘remote and indirect loss or damage sustained by reason of the breach’, and that as a result it is excluded from compensation by the second paragraph of Section 73. There is some justification for this: the distress which results from the breach is not the direct effect of the breach – that was the financial loss of the expected payment – but an indirect consequence. Even so, the cases in which a merchant can recover compensation for the profits he was prevented from making as a result of the breach (see Illustrations (i) and (j)) are examples of what looks very much like indirect losses. 

So perhaps the second reason could be that distress and anxiety is always seen as an indirect consequence of the breach. Or maybe the law just requires people to cope with their disappointment and anxiety, distress and loss of face. Because if it did not, most plaintiffs would be able to claim that the breach of contract had caused them distress, and every case would become more expensive.

10.
The role of penalty clauses

A penalty clause is a term in a contract which provides for a payment of money in circumstances in which this may well be in excess of the sums which a court would award as compensation under Section 73; according to the Illustrations given in relation to Section 74 it can also be applied to stipulations other than the payment of money. Most people would identify a penalty as a term included in the contract in order to give strong encouragement to the other party to perform his obligations, by making it seem expensive to fail to perform.

It appears that the use of penalties is much more general in Myanmar than in other countries of the common law world. In many other countries the objection to penalties is that it is not the function of the civil law to punish people: that is the task of the criminal law, and breach of contract is not a crime. Moreover, there is something shocking in the idea that a plaintiff, to whom the law will award compensation, should ever expect to receive any more than that. For this reason, the law in many other countries of the common law world has greatly restricted, or even eliminated, penalty clauses as contractual terms which a court will enforce. One may then wonder why things are so different in Myanmar.

The answer is that although Section 74 appears to say that a penalty clause can be enforced, it also says that it cannot be enforced above the level of reasonable compensation. Although the parties may have agreed that a sum will be paid in the event of breach, the court will only award reasonable compensation, which may not exceed the so-called penalty. This is a mature and sensible approach to a problem. We cannot allow parties to stipulate for immense financial payments which would ruin a party in the event of breach; for those of you familiar with Shakespeare’s The Merchant of Venice, we cannot expect a court to enforce a contractual term which allows a moneylender to cut a pound of flesh from the body of the borrower if the borrower is late in making repayment. Myanmar law allows the parties to include penalty clauses if they wish to. It just does not enforce them in a mechanical way.
One may ask why it makes any sense to use a penalty clause. For if the court will only ever allow reasonable compensation, does Section 74 not mean that compensation under Section 73 is all one ever recovers ? The answer is not clear, but it may be that ‘reasonable compensation’ for the purposes of Section 74, may be a larger figure than compensation allowed by Section 73. We have seen that there are some limitations built into Section 73 which mean that there may have been a loss, but no compensation is given in relation to it. It is possible that ‘reasonable compensation’ would amount to more than that. We do not actually know.
Final words

There is a lot that we do not know about Myanmar law. We start from a very strong foundation: the Contract Act is a fine piece of legislation. We have some decisions from courts in Myanmar, almost all from the years before independence, in which a small number of these questions were addressed: I have not referred to them only because this lecture is long enough already. In many other areas, though, the answers which the law would give, and which a court ought to give, are open to debate. For those who are embarking on their legal careers, in universities and in the world outside, there is today a great opportunity to contribute to the development and understanding of Myanmar law. For a student or teacher or researcher or supervisor there can be no more important work to be done.
Thank you for your attention.
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